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NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Title  VI  of  the  Civil  Rights  Act  of  1964, 
42  U.S.C.  2000d  to  d-4,  prohibits  discrim¬ 
ination  on  the  ground  of  race,  color,  or 
national  origin,  in  programs  which  re¬ 
ceive  Federal  financial  assistance. 
Twenty  Federal  agencies,  which  have 
regulations  implementing  title  VI,  are 
proposing  amendments  to  their  regula¬ 
tions  in  accordance  with  recommenda¬ 
tions  of  an  interagency  committee.  One 
agency  is  proposing  its  initial  regulation. 

Due  to  the  subject  matter  of  the  regu¬ 
lations,  there  is  no  statutory  requirement 
of  publication  in  the  Federal  Register 
as  proposed  rule  making.  See  5  U.S.C. 
533(a).  It  has  been  decided,  however, 
that  the  public  should  have  an  opportu¬ 
nity  to  comment  on  the  amendments.1 2 

Under  Executive  Order  11247,  the  At¬ 
torney  General  has  responsibility  for 
coordinating  the  enforcement  of  title 
VI.  Accordingly,  the  Department  of  Jus¬ 
tice  is  publishing  the  amendments  on  be¬ 
half  of  the  other  departments  and 
agencies.  The  amendments  of  the  follow¬ 
ing  agencies  are  published  below:  The 
Departments  of  Agriculture:  Commerce: 
Defense:  Health,  Education,  and  Wel¬ 
fare;  Housing  and  Urban  Development; 
Interior;  Justice;  Labor;  and  State;  and 
the  Agency  for  International  Develop¬ 
ment;  Atomic  Energy  Commission;  Civil 
Aeronautics  Board;  General  Services  Ad¬ 
ministration;  National  Aeronautics  and 
Space  Administration;  National  Science 
Foundation;  Office  of  Economic  Oppor¬ 
tunity;  Office  of  Emergency  Prepared¬ 
ness;  Small  Business  Administration; 
Tennessee  Valley  Authority  and  Veterans 
Administration*  Also  published  below  is 
the  initial  title  VI  regulation  of  the  Na¬ 
tional  Foundation  on  the  Arts  and  the 
Humanities. 

Interested  persons  may  participate  in 
the  consideration  of  the  proposals  by 
submitting  written  comments.  Communi¬ 
cations  should  be  submitted  in  tripli¬ 
cate  to  the  Assistant  Attorney  General, 
Civil  Rights  Division,  Department  of 
Justice,  Washington,  D.C.  20530.  All 
communications  received  within  30  days 
after  publication  of  this  notice  in  the 
Federal  Register  will  be  considered. 

After  comments  have  been  received 
and  analyzed,  and  any  necessary  changes 
have  been  made,  the  amendments  and 
the  regulation  will  be  submitted  to  the 
President  for  approval  in  accordance 

1  In  the  past,  title  VI  regulations  and 
amendments  to  them  have  not  been  pub¬ 
lished  as  proposed  rule  making.  With  the  ex¬ 
ception  of  two  departments,  the  amendments 
were  adopted  by  the  departments  and  agen¬ 
cies  before  the  decision  was  made  to  publish 
them  for  comment.  Accordingly,  the  pre¬ 
ambles  of  the  various  amendments  do  not 
indicate  that  the  proposed  rule  making  pro¬ 
cedure  is  being  followed. 

2  Five  agencies  are  completely  reissuing 
their  title  VI  regulations.  They  are:  The 
Departments  of  Commerce;  Defense;  and 
Housing  and  Urban  Development;  the  Office 
of  Economic  Opportunity;  and  the  Office 
of  Emergency  Preparedness. 
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with  section  602  of  title  VI,  42  U.S.C. 
2000d-l.  The  amendments  and  the  regu¬ 
lation  will  take  effect  upon  publication 
in  the  Federal  Register  after  approval 
by  the  President. 

The  most  important  of  the  proposed 
uniform  amendments  involve: 

(1)  Specifying  that  the  sites  of  facil¬ 
ities  of  federally  assisted  programs  may 
not  be  selected  with  the  purpose  or  ef¬ 
fect  of  discrimination,  on  the  ground  of 
race,  color,  or  national  origin,  against 
beneficiaries; 

(2)  Requiring  affirmative  action  to 
overcome  the  effects  of  past 
discrimination; 

(3)  Providing  that  discriminatory  em¬ 
ployment  practices  are  prohibited  by  title 
VI  to  the  extent  that  such  practices  tend 
to  cause  discrimination  in  the  services 
provided  beneficiaries. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 
[  7  CFR  Part  15  1 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

The  following  proposed  amendments 
to  7  CFR,  Subtitle  A,  Part  15,  Subpart  A, 
primarily  *  represent  uniform  revisions 
being  jointly  adopted  by  the  various  De¬ 
partments  and  Agencies  of  the  U.S.  Gov¬ 
ernment  to  put  into  effect  clarifications 
to  the  regulations  issued  pursuant  to 
title  VI  of  the  Civil  Rights  Act  of  1964. 

Title  7,  CFR,  Subtitle  A,  Part  15,  Sub¬ 
part  A,  is  hereby  amended  as  follows: 

1.  Section  15.1(a)  is  amended  by  in¬ 
serting  the  language  “of  an  applicant  or 
recipient”  immediately  following  the 
words  “under  any  program  or  activity” 
so  that  the  phrase  reads  “under  any  pro¬ 
gram  or  activity  of  an  applicant  or  recip¬ 
ient  receiving  Federal  financial  assist¬ 
ance  from  the  Department  of  Agricul¬ 
ture  or  any  Agency  thereof.” 

2.  Section  15.1(b)  is  amended  to  read 
as  follows: 

(b)  The  regulations  in  this  part  apply 
to  any  program  or  activity  of  an  appli¬ 
cant  or  recipient  for  which  Federal 
financial  assistance  is  authorized  under  a 
law  administered  by  the  Department  in¬ 
cluding,  but  not  limited  to,  the  Federal 
financial  assistance  listed  in  the  appen¬ 
dix  to  this  part.  They  apply  to  money 
paid,  property  transferred,  or  other  Fed¬ 
eral  financial  assistance  extended  to  an 
applicant  or  recipient  for  its  program  or 
activity  after  the  effective  date  of  these 
regulations  pursuant  to  an  application 
approved  or  statutory  or  other  provision 
made  therefor  prior  to  such  effective 
date.  The  regulations  in  this  part  do  not 
apply  to  (1)  any  Federal  financial  assist¬ 
ance  by  way  of  insurance  or  guaranty 
contract,  (2)  money  paid,  property 
transferred,  or  other  assistance  extended 
prior  to  the  effective  date  of  the  regula¬ 
tions  in  this  part,  (3)  any  assistance  to 
an  applicant  or  recipient  who  is  an  ulti¬ 


mate  beneficiary  under  any  such  pro¬ 
gram,  or  (4)  except  as  provided  in  §  15.3 

(c) ,  any  employment  practice  of  any  em¬ 
ployer,  employment  agency  or  labor  or¬ 
ganization.  The  fact  that  a  specific  kind 
of  Federal  financial  assistance  is  not 
listed  in  the  appendix,  shall  not  mean, 
if  title  VI  of  the  Act  is  otherwise  appli¬ 
cable,  that  such  Federal  financial  assist¬ 
ance  is  not  covered.  Other  Federal  finan¬ 
cial  assistance  under  statutes  now  in 
force  or  hereinafter  enacted  may  be 
added  to  this  list  by  notice  approved  and 
issued  by  the  Secretary  and  published  in 
the  Federal  Register. 

3.  Section  15.2(d)  is  amended  to  read 
as  follows: 

(d)  “Hearing  Officer”  means  a  hear¬ 
ing  examiner  appointed  pursuant  to  5 
U.S.C.  3105,  and  designated  to  hold  hear¬ 
ings  under  the  regulations  in  this  part 
or  any  person  authorized  to  hold  a  hear¬ 
ing  and  make  a  final  decision  under  the 
regulations  in  this  part. 

4.  Section  15.3(a)  is  amended  by  in¬ 
serting  the  language  “or  activity  of  the 
applicant  or  recipient”  immediately  fol¬ 
lowing  the  language  “under  any  pro¬ 
gram”  so  that  the  phrase  reads  “under 
any  program  or  activity  of  the  applicant 
or  recipient  to  which  these  regulations 
apply.” 

5.  Section  15.3(b)  is  amended  by  in¬ 
serting  a  new  subparagraph  (3)  reading 
as  follows: 

(3)  In  determining  the  site  or  location 
of  facilities,  an  applicant  or  recipient 
may  not  make  selections  with  the  pur¬ 
pose  or  effect  of  excluding  individuals 
from,  denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under 
any  of  its  activities  or  programs  to  which 
the  regulations  in  this  part  apply,  on  the 
grounds  of  race,  color,  or  national  origin; 
or  with  the  purpose  or  effect  of  defeating 
or  substantially  impairing  the  accom¬ 
plishment  of  the  objectives  of  the  Act 
and  these  regulations. 

6.  Section  15.3(b),  subparagraphs  (3) 
and  (4),  are  renumbered  (4)  and  (5) 
respectively,  and  the  renumbered  sub- 
paragraph  (4)  is  amended  to  read  as 
follows: 

(4)  As  used  in  this  section,  the  serv¬ 
ices,  financial  aid,  or  other  benefits  pro¬ 
vided  under  a  program  or  activity  of  an 
applicant  or  recipient  receiving  Federal 
financial  assistance  shall  be  deemed  to 
include  any  and  all  services,  financial 
aid,  or  other  benefit  provided  in  or 
through  a  facility  provided  or  improved 
in  whole  or  part  with  the  aid  of  Federal 
financial  assistance. 

7.  Section  15.3(b)  is  further  amended 
by  adding  the  following  new  subpara¬ 
graph  (6)  at  the  end  thereof: 

(6)  These  regulations  do  not  prohibit 
the  consideration  of  race,  color,  or  na¬ 
tional  origin  if  the  purpose  and  effect 
are  to  remove  or  overcome  the  conse¬ 
quences  of  practices  or  impediments 
which  have  restricted  the  availability  of, 
or  participation  in,  the  program  or  ac¬ 
tivity  of  the  applicant  or  recipient  re¬ 
ceiving  Federal  financial  assistance,  on 
the  grounds  of  race,  color,  or  national 
origin.  Where  previous  discriminatory 
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practice  or  usage  tends,  on  the  grounds 
of  race,  color,  or  national  origin,  to  ex¬ 
clude  individuals  from  participation  in, 
to  deny  them  the  benefits  of,  or  to  sub¬ 
ject  them  to  discrimination  under  any 
program  or  activity  of  the  applicant  or 
recipient  to  which  these  regulations  ap¬ 
ply,  the  applicant  or  recipient  has  an 
obligation  to  take  reasonable  action  to 
remove  or  overcome  the  consequences  of 
the  prior  discriminatory  practice  or 
usage,  and  to  accomplish  the  purposes  of 
the  Act  and  the  regulations  in  this  part. 

8.  Section  15.3(c)  is  amended  by  add¬ 
ing  the  following  at  the  end  thereof: 
“Where  a  primary  objective  of  the  Fed¬ 
eral  financial  assistance  is  not  to  provide 
employment,  but  discrimination  on  the 
grounds  of  race,  color,  or  national  origin 
in  the  employment  practices  of  the  recip¬ 
ient  or  other  persons  subject  to  the  regu¬ 
lations  in  this  part,  tends,  on  the  grounds 
of  race,  color,  or  national  origin,  to  ex¬ 
clude  individuals  from  participation  in, 
to  deny  them  the  benefits  of,  or  to  sub¬ 
ject  them  to  discrimination  under  any 
program  or  activity  of  the  applicant  or 
recipient  to  which  these  regulations  ap¬ 
ply,  the  foregoing  provisions  of  this 
§  15.3(c)  shall  apply  to  the  employment 
practices  of  the  recipient  or  other  per¬ 
sons  subject  to  these  regulations,  to  the 
extent  necessary  to  assure  equality  of 
opportunity  to,  and  nondiscriminatory 
treatment  of,  beneficiaries.  The  require¬ 
ments  applicable  to  construction  em¬ 
ployment  under  any  program  or  actvity 
of  the  applicant  or  recipient  shall  be 
those  specified  in  or  pursuant  to  Part  III 
of  Executive  Order  11246  or  any  Execu¬ 
tive  order  which  supersedes  it.” 

9.  Section  15.4(a)  (1)  and  (2)  is 

amended  to  read  as  follows: 

(a)  General.  (1)  Every  application  for 
Federal  financial  assistance  to  carry  out 
a  program  to  which  these  regulations  ap¬ 
ply,  except  a  program  to  which  para¬ 
graph  (b)  of  this  section  applies,  and 
every  application  for  Federal  financial 
assistance  to  provide  a  facility,  shall  as  a 
condition  to  its  approval  and  the  exten¬ 
sion  of  any  Federal  financial  assistance 
purusant  to  the  application,  contain  or 
be  accompanied  by  an  assurance  that  the 
applicant’s  program  or  activity  will  be 
conducted  or  the  facility  operated  in 
compliance  with  all  requirements  im¬ 
posed  by  or  pursuant  to  the  Act  and  the 
regulations  in  this  part.  In  the  case 
where  the  Federal  financial  assistance  is 
to  provide  or  is  in  the  form  of  personal 
property,  or  real  property  or  interest 
therein,  or  structures  thereon,  the  assur¬ 
ance  shall  obligate  the  recipient,  or,  in 
the  case  of  a  subsequent  transfer,  the 
transferee,  for  the  period  during  which 
the  property  is  used  for  the  purpose  for 
which  the  Federal  financial  assistance  is 
extended  or  for  another  purpose  involv¬ 
ing  the  provision  of  similar  services  and 
benefits,  or  for  as  long  as  the  recipient 
retains  ownership  or  possession  of  the 
property,  whichever  is  longer.  In  all 
other  cases,  the  assurance  shall  obligate 
the  recipient  for  the  period  during  which 
Federal  financial  assistance  is  extended 
pursuant  to  the  application.  The  Agency 


shall  specify  the  form  of  the  foregoing 
assurances  and  the  extent  to  which  like 
assurances  will  be  required  of  subgrant¬ 
ees,  contractors,  and  subcontractors,  suc¬ 
cessors  in  interest  and  other  participants. 
Any  such  assurance  shall  include  pro¬ 
visions  which  give  the  United  States  a 
right  to  seek  its  judicial  enforcement. 

(2)  In  the  case  of  real  property,  struc¬ 
tures,  or  improvements  thereon,  or 
interests  therein,  which  was  acquired 
through  Federal  financial  assistance,  or 
in  the  case  where  Federal  financial  as¬ 
sistance  is  provided  in  the  form  of  a 
transfer  of  real  property  or  interest 
therein  from  the  Federal  Government, 
the  instrument  effecting  or  recording  the 
transfer  shall  contain  a  convenant  run¬ 
ning  with  the  land  assuring  nondiscrimi¬ 
nation  for  the  period  during  which  the 
real  property  is  used  for  a  purpose  for 
which  the  Federal  financial  assistance  is 
extended  or  for  another  purpose  involv¬ 
ing  the  provision  of  similar  services  or 
benefits,  or  for  as  long  as  the  recipient 
retains  ownership  or  possession  of  the 
property,  whichever  is  longer.  Where  no 
transfer  of  property  is  involved,  but  prop¬ 
erty  is  improved  through  Federal  finan¬ 
cial  assistance,  the  recipient  shall  agree 
to  include  such  a  covenant  in  any  subse¬ 
quent  transfer  of  such  property.  Where 
the  property  is  obtained  from  the  Federal 
Government,  such  covenant  may  also  in¬ 
clude  a  condition  coupled  with  a  right  to 
be  reserved  by  the  Agency  to  revert  title 
to  the  property  in  the  event  of  a  breach 
of  the  covenant  where,  in  the  discretion 
of  the  Agency  concerned,  such  a  condi¬ 
tion  and  right  of  reverter  is  appropriate 
to  the  purposes  of  the  Federal  financial 
assistance  under  which  the  real  property 
is  obtained  and  to  the  nature  of  the  grant 
and  the  grantee.  In  such  event,  if  a  trans¬ 
feree  of  real  property  proposes  to  mort¬ 
gage  or  otherwise  encumber  the  real 
property  as  security  for  financing  con¬ 
struction  of  new,  or  improvement  of 
existing,  facilities  on  such  property  for 
the  purposes  for  which  the  property  was 
transferred,  the  Agency  may  agree,  upon 
request  of  the  transferee  and  if  necessary 
to  accomplish  such  financing,  and  upon 
such  conditions  as  it  deems  appropriate, 
to  forbear  the  exercise  of  such  right  to 
revert  title  for  so  long  as  the  lien  of  such 
mortgage  or  other  encumbrance  remains 
effective. 

10.  Section  15.4(b)  is  amended  to  read 
as  follows: 

(b)  Every  application  by  a  State  or  a 
State  Agency,  including  a  State  Exten¬ 
sion  Service,  but  not  including  an  appli¬ 
cation  for  aid  to  an  institution  of  higher 
education,  to  carry  out  its  program  or 
activity  involving  continuing  Federal  fi¬ 
nancial  assistance  to  which  the  regula¬ 
tions  in  this  part  apply  shall  as  a  con¬ 
dition  to  its  approval  and  the  extension 
of  any  Federal  financial  assistance  pur¬ 
suant  to  the  application  (1)  contain  or 
be  accompanied  by  a  statement  that  the 
program  is  (or,  in  the  case  of  a  new 
program,  will  be)  conducted  in  compli¬ 
ance  with  all  requirements  imposed  by 
or  pursuant  to  this  part,  and  (2)  provide 
or  be  accompanied  by  provision  for  such 
methods  of  administration  for  the  pro¬ 


gram  as  are  found  by  the  Agency  to  give 
reasonable  assurance  that  the  applicant 
and  all  recipients  of  Federal  financial 
assistance  under  such  program  will  com¬ 
ply  with  all  requirements  imposed  by  or 
pursuant  to  the  regulations  in  this  part: 
Provided,  That  where  no  application  is 
required  prior  to  payment,  the  State  or 
State  Agency,  including  a  State  Exten¬ 
sion  Service,  shall,  as  a  condition  to  the 
extension  of  any  Federal  financial  as¬ 
sistance,  submit  an  assurance  comply¬ 
ing  with  the  requirements  of  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph. 

11.  Section  15.4(e)  is  amended  by  sub¬ 
stituting  for  the  language  “U.S.  Com¬ 
missioner  of  Education”  and  “Commis¬ 
sioner”,  where  said  language  appears,  the 
language  “responsible  official  of  the  De¬ 
partment  of  Health,  Education,  and 
Welfare”,  and  by  inserting  the  phrase 
“within  the  earliest  practical  time”  im¬ 
mediately  following  the  language  "de¬ 
termines  is  adequate  to  accomplish  the 
purposes  of  the  Act  and  this  part”  in 
the  first  sentence. 

12.  Section  15.9(d)  is  amended  by  sub¬ 
stituting  for  the  language  “Sections  5-8 
of  the  Administrative  Procedure  Act”, 
where  said  language  appears,  the  lan¬ 
guage  “5  U.S.C.  554-557”. 

13.  Section  15.10  is  amended  by  add¬ 
ing  the  following  new  paragraph  <g)  at 
the  end  thereof : 

(g)  Post  termination  proceedings.  (1) 
An  applicant  or  recipient  adverserly  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (f)  of  this  section  shall  be  re¬ 
stored  to  full  eligibility  to  receive  Fed¬ 
eral  financial  assistance  if  it  satisfies  the 
terms  and  conditions  of  that  order  for 
such  eligibility  or  if  it  brings  itself  into 
compliance  with  the  Act  and  these  reg¬ 
ulations  and  provides  reasonable  assur¬ 
ance  that  it  will  fully  comply  therewith. 
An  elementary  or  secondary  school  or 
school  system  which  is  unable  to  file  an 
assurance  of  compliance  with  §  15.4  (a), 
(b),  or  (d)  shall  be  restored  to  full  eli¬ 
gibility  to  receive  Federal  financial  as¬ 
sistance  if  it  complies  with  the  require¬ 
ments  of  §  15.4(e)  and  is  otherwise  in 
compliance  with  the  Act  and  the  regu¬ 
lations  in  this  part. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (f)  of  this  section 
may  at  any  time  request  the  Secretary 
to  restore  fully  its  eligibility  to  receive 
Federal  financial  assistance.  Any  such 
request  shall  be  supported  by  informa¬ 
tion  showing  that  the  applicant  or  re¬ 
cipient  has  met  the  requirements  of  sub- 
paragraph  (1)  of  this  paragraph.  If  the 
Secretary  determines  that  those  require¬ 
ments  have  been  satisfied,  he  shall  re¬ 
store  such  eligibility. 

(3)  If  the  Secretary  denies  any  such 
request,  the  applicant  or  recipient  may 
submit  a  request  for  a  hearing  in  writ¬ 
ing,  specifying  why  it  believes  the  de¬ 
nial  to  have  been  in  error.  It  shall  there¬ 
upon  be  given  an  expeditious  hearing, 
with  a  decision  on  the  record,  in  accord¬ 
ance  with  rules  of  procedure  set  forth 
in  Subpart  C  of  this  part.  The  applicant 
or  recipient  will  be  restored  to  such  eli¬ 
gibility  if  it  proves  at  such  a  hearing. 
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that  it  has  satisfied  the  requirements  of 
subparagraph  (1)  of  this  paragraph. 
While  proceedings  under  this  paragraph 
are  pending,  the  sanctions  imposed  by 
the  order  issued  under  paragraph  (f)  of 
this  section  shall  remain  in  effect. 

14.  Section  15.12(a)  is  amended  by 
substituting  for  the  language  “(1)  Ex¬ 
ecutive  Orders  10925  and  11114”  where 
such  language  appears,  the  language 
“(1)  Executive  Order  11246”. 

15.  Section  15.12(c)  is  amended  by 
adding  the  following  new  sentence  at  the 
end  thereof:  “Any  action  taken,  determi¬ 
nation  made,  or  requirement  imposed  by 
an  official  of  another  Department  or 
Agency  acting  under  this  paragraph 
shall  have  the  same  effect  as  though  such 
action  had  been  taken  by  the  Secretary 
or  an  Agency  of  this  Department.” 

16.  Section  15.2(b)  is  amended  to  read 
as  follows: 

(b)  “Agency”  means  any  service,  bu¬ 
reau,  agency,  office,  administration,  in¬ 
strumentality  of  or  corporation  within 
the  U.S.  Department  of  Agriculture  ex¬ 
tending  Federal  financial  assistance  to 
any  program  or  activity,  or  any  officer 
or  employee  of  the  Department  to  whom 
the  Secretary  delegates  authority  to 
carry  out  any  of  the  functions  or  re¬ 
sponsibilities  of  an  agency  under  this 
part. 

17.  The  introductory  heading  of  the 
appendix  to  the  regulations  in  this  part 
is  revised  to  read  as  follows:  “Federal 
Financial  Assistance  of  the  Department 
of  Agriculture  Covered  by  Title  VI  of  the 
Civil  Rights  Act  of  1964”. 

This  amendment  issued  under  section 
602,  78  Stat.  252,  42  U.S.C.  2000d,  and 
the  laws  referred  to  in  the  appendix. 

Clifford  M.  Hardin, 
Secretary  of  Agriculture. 

Noveuber  28, 1970. 

[FR  Doc.71-17869  Filed  12-8-71:8:45  am] 


ATOMIC  ENERGY  COMMISSION 

[  10  CFR  Part  4  ] 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given  of  the  proposed 
amendment  of  10  CFR  Part  4.  The 
changes  put  into  effect  clarification  of 
the  regulations  previously  issued  under 
title  VI  of  the  Civil  Rights  Act  of  1964. 

The  amendments  to  §  4.51  set  forth  the 
procedural  consequences  of  a  situation 
in  which  an  applicant  or  recipient  files 
an  answer  to  a  notice  of  opportunity  for 
hearing  but  does  not  request  a  hearing. 
The  amendments  make  it  clear  that  he 
may  do  so  without  waiving  the  require¬ 
ment  for  findings  of  fact  or  conclusions 
of  law  or  the  right  to  seek  Commission 
review. 

Appendix  A  of  10  CFR  Part  4  describes 
the  AEC  financial  assistance  to  which 
the  part  applies.  The  amendments  make 
appropriate  additions,  deletions,  and 
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revisions  in  a  few  paragraphs  of  Appen¬ 
dix  A  in  order  to  reflect  program  changes. 

§  4.12  [Amended] 

1.  A  new  paragraph  (c)  is  added  to 
S  4.12  of  10  CFR  Part  4  to  read  as  follows : 

(c)  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  applicant  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  individuals  from, 
denying  them  the  benefits  of,  or  subject¬ 
ing  them  to  discrimination  under  any 
program  to  which  this  part  applies,  on 
the  grounds  of  race,  color,  or  national 
origin:  or  with  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Act  or  this  part. 

2.  Present  paragraphs  (c)  and  (d)  of 
8  4.12  of  10  CFR  Part  4  are  relettered 
paragraphs  (d)  and  (e),  respectively. 

3.  A  new  paragraph  (f)  is  added  to 
§  4.12  of  10  CFR  Part  4  to  read  as  fol¬ 
lows: 

(f)  This  part  does  not  prohibit  the 
consideration  of  race,  color  or  national 
origin  if  the  purpose  and  effect  are  to 
remove  or  overcome  the  consequences  of 
practices  or  impediments  which  have 
restricted  the  availability  of,  or  partici¬ 
pation  in,  the  program  or  activity  receiv¬ 
ing  Federal  financial  assistance,  on  the 
grounds  of  race,  color  or  national  origin. 
Where  previous  discriminatory  practice 
or  usage  tends,  on  the  grounds  of  race, 
color,  or  national  origin,  to  exclude  in¬ 
dividuals  from  participation  in.  to  deny 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  or 
activity  to  which  this  part  applies,  the 
applicant  or  recipient  has  an  obligation 
to  take  reasonable  action  to  remove  or 
overcome  the  consequences  of  the  prior 
discriminatory  practice  or  usage,  and  to 
accomplish  the  purposes  of  the  Act. 

4.  Section  4.13  of  10  CFR  Part  4  is 
amended  to  read  as  follows: 

§  4.13  Employment  practices. 

(a)  Where  a  primary  objective  of  a 
program  of  Federal  financial  assistance 
to  which  this  part  applies  is  to  provide 
employment,  a  recipient  may  not,  directly 
or  through  contractual  or  other  arrange¬ 
ments,  subject  an  individual  to  discrimi¬ 
nation  on  the  ground  of  race,  color,  or 
national  origin  in  its  employment  prac¬ 
tices  under  such  program  (including  re¬ 
cruitment  or  recruitment  advertising, 
employment,  layoff  or  termination,  up¬ 
grading,  demotion,  or  transfer,  rates  of 
pay  or  other  forms  of  compensation,  and 
use  of  facilities),  including  programs 
where  a  primary  objective  of  the  Federal 
financial  assistance  is  (1)  to  assist  such 
individuals  through  employment  to  meet 
expenses  incident  to  the  commencement 
or  continuation  of  their  education  or 
training,  or  (2)  to  provide  work  experi¬ 
ence  which  contributes  to  the  education 
or  training  of  such  individuals.  (Exam¬ 
ples  of  such  programs  are  nuclear  train¬ 
ing  equipment  grants,  grants  and  loans 
of  materials  for  training,  and  fellowship 
programs.)  The  requirements  applicable 
to  construction  employment  under  any 
such  program  shall  be  those  specified  in 


or  pursuant  to  Part  HI  of  Executive 
Order  11246  or  any  Executive  order 
which  supersedes  it. 

(b)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to 
provide  employment,  but  discrimination 
on  the  grounds  of  race,  color,  or  national 
origin  in  the  employment  practices  of 
the  recipient  or  other  persons  subject  to 
this  part  tends,  on  the  grounds  of  race, 
color,  or  national  origin,  to  exclude  in¬ 
dividuals  from  participation  in,  to  deny 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  to 
which  this  part  applies,  the  provisions  of 
paragraph  (a)  of  this  section  shall  apply 
to  the  employment  practices  of  the  recip¬ 
ient  or  other  persons  subject  to  this  part 
to  the  extent  necessary  to  assure  equality 
of  opportunity  to,  and  nondisc riminatory 
treatment  or,  beneficiaries. 

§  4.21  [Amended] 

5.  Paragraph  (b)  of  8  4.21  of  10  CFR 
Part  4  is  amended  to  read  as  follows: 

(b)  In  the  case  of  real  property,  struc¬ 
tures  or  improvements  thereon,  or  inter¬ 
ests  therein,  which  was  acquired  with 
Federal  financial  assistance,  or  in  the 
case  where  Federal  financial  assistance  is 
provided  in  the  form  of  a  transfer  of  real 
property  or  interest  therein  from  the 
Federal  Government,  the  instrument  ef¬ 
fecting  or  recording  the  transfer  shall 
contain  a  covenant  running  with  the  land 
assuring  nondiscrimination  for  the  pe¬ 
riod  during  which  the  real  property  is 
used  for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for  an¬ 
other  purpose  involving  the  provision  of 
similar  services  or  benefits.  Where  no 
transfer  of  property  is  involved,  but  prop¬ 
erty  is  improved  with  Federal  financial 
assistance,  the  recipient  shall  agree  to  in¬ 
clude  such  a  covenant  in  any  subsequent 
transfer  of  such  property.  Where  the 
property  is  obtained  from  the  Federal 
Government,  such  covenant  may  also  in¬ 
clude  a  condition  coupled  with  a  right  to 
be  reserved  by  the  AEC  to  revert  title  to 
the  property  in  the  event  of  a  breach 
of  the  covenant  where,  in  the  discretion 
of  the  AEC,  such  a  condition  and  right 
of  reverter  is  appropriate  to  the  program 
under  which  the  real  property  is  obtained 
and  to  the  nature  of  the  grant  and  the 
grantee.  In  such  event  if  a  transferee 
of  real  property  proposes  to  mortgage 
or  otherwise  encumber  the  real  property 
as  security  for  financing  construction  of 
new,  or  improvement  of  existing,  facil¬ 
ities  on  such  property  for  the  purposes 
for  which  the  property  was  transferred, 
the  AEC  may  agree,  upon  request  of  the 
transferee  and  if  necessary  to  accomplish 
such  financing,  and  upon  such  conditions 
as  the  AEC  deems  appropriate,  to  for¬ 
bear  the  exercise  of  such  right  to  revert 
title  for  so  long  as  the  lien  of  such  mort¬ 
gage  or  other  encumbrance  remains 
effective. 

6.  Section  4.22  of  10  CFR  Part  4  is 
amended  to  read  as  follows: 

§  4.22  Continuing  State  programs. 

Every  application  by  a  State  or  a  State 
agency  for  continuing  Federal  financial 
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assistance  shall  require  the  submission 
of,  and  every  grant,  loan,  or  contract  to 
or  with  a  State  or  a  State  agency  to  carry 
out  a  program  involving  continuing  Fed¬ 
eral  financial  assistance  to  which  this 
part  applies,  shall,  as  a  condition  to  its 
approval  and  the  extension  of  any  Fed¬ 
eral  financial  assistance  pursuant  to  the 
grant,  loan  or  contract,  contain  or  be 
accompanied  by,  a  statement  that  the 
program  is  (or,  in  the  case  of  a  new 
program,  will  be)  conducted  in  compli¬ 
ance  with  all  requirements  imposed  by  or 
pursuant  to  this  part,  and  shall  provide 
or  be  accompanied  by  provision  for  such 
methods  of  administration  for  the  pro¬ 
gram  as  are  found  by  the  responsible 
AEC  official  to  give  reasonable  assurance 
that  the  recipient  and  all  other  recipients 
of  Federal  financial  assistance  under 
such  program  will  comply  with  all  re¬ 
quirements  imposed  by  or  pursuant  to 
this  part. 

7.  Paragraph  (b)  of  §  4.23  of  10  CFR 
Part  4  is  amended  to  read  as  follows : 

§  4.23  Elementary  and  secondary 

schools. 

*  *  *  *  * 

(b)  Submits  a  plan  for  the  desegrega¬ 
tion  of  such  school  or  school  system 
which  the  responsible  official  of  the  De¬ 
partment  of  Health,  Education,  and 
Welfare  determines  is  adequate  to  ac¬ 
complish  the  purposes  of  the  Act  and 
this  part  within  the  earliest  practicable 
time,  and  provides  reasonable  assurance 
that  it  will  carry  out  such  plan.  In  any 
case  of  continuing  Federal  financial  as¬ 
sistance  the  responsible  official  of  the 
Department  of  Health,  Education,  and 
Welfare  may  reserve  the  right  to  rede¬ 
termine,  after  such  period  as  may  be 
specified  by  him,  the  adequacy  of  the 
plan  to  accomplish  the  purpose  of  the 
Act  and  this  part.  In  any  case  in  which 
a  final  order  of  a  court  of  the  United 
States  for  the  desegregation  of  such 
school  or  school  system  is  entered  after 
submission  of  such  plan,  such  plan  shall 
be  revised  to  conform  to  such  final  order, 
including  any  future  modification  of 
such  order. 

§  4.25  [Amended] 

8.  New  paragraphs  (d)  and  (e)  are 
added  to  §  4.25  of  10  CFR  Part  4  to  read 
as  follows: 

(d)  In  some  situations  even  though 
past  discriminatory  practices  have  been 
abandoned,  the  consequences  of  such 
practices  continue  to  impede  the  full 
availability  of  a  benefit.  If  the  efforts 
required  of  the  applicant  or  recipient 
under  §  4.34  to  provide  information  as 
to  the  availability  of  the  program  or 
activity,  and  the  rights  of  beneficiaries 
under  this  part,  have  failed  to  overcome 
these  consequences,  it  will  become  neces¬ 
sary  for  such  applicant  or  recipient  to 
take  additional  steps  to  make  the  bene¬ 
fits  fully  available  to  racial  and  national¬ 
ity  groups  previously  subjected  to 
discrimination.  This  action  might  take 
the  form,  for  example,  of  special  ar¬ 
rangements  for  obtaining  referrals  or 
making  selections  which  will  ensure  that 
groups  previously  subjected  to  discrimi¬ 
nation  are  adequately  served. 


(e)  Even  though  an  applicant  or  re¬ 
cipient  has  never  used  discriminatory 
policies,  the  services  and  benefits  of  the 
program  or  activity  it  administers  may 
not  in  fact  be  equally  available  to  some 
racial  or  nationality  groups.  In  such  cir¬ 
cumstances  an  applicant  or  recipient 
may  properly  give  special  consideration 
to  race,  color,  or  national  origin  to  make 
the  benefits  of  its  program  more  widely 
available  to  such  groups,  not  then  being 
adequately  served.  For  example,  where 
a  university  is  not  adequately  serving 
members  of  a  particular  racial  or  na¬ 
tionality  group,  it  may  establish  special 
recruitment  policies  to  make  its  program 
better  known  and  more  readily  available 
to  such  group,  and  take  other  steps  to 
provide  that  group  with  more  adequate 
service. 

9.  Section  4.49  of  10  CFR  Part  4  is 
amended  to  read  as  follows: 

§  4.49  Other  means  authorized  hy  law. 

No  action  to  effect  compliance  by  any 
other  means  authorized  by  law  shall  be 
taken  until  (a)  the  responsible  AEC  offi¬ 
cial  has  determined  that  compliance  can¬ 
not  be  secured  by  voluntary  means,  (b) 
the  recipient  or  other  person  has  been 
notified  of  its  failure  to  comply  and  of 
the  action  to  be  taken  to  effect  com¬ 
pliance,  and  (c)  the  expiration  of  at 
least  ten  (10)  days  from  the  mailing  of 
such  notice  to  the  recipient  or  other  per¬ 
son.  During  this  period  of  at  least  ten 
(10)  days,  additional  efforts  shall  be 
made  to  persuade  the  recipient  or  other 
person  to  comply  with  this  part  and  to 
take  such  corrective  action  as  may  be 
appropriate. 

§  4.5 1  [  Amended  ] 

10.  Paragraph  (d)  of  §  4.51  of  10  CFR 
Part  4  is  amended  to  read  as  follows: 

(d>  An  applicant  or  recipient  may  file 
an  answer,  and  waive  or  fail  to  request  a 
hearing,  without  waiving  the  require¬ 
ment  for  findings  of  fact  and  conclusions 
of  law  or  the  right  to  seek  Commission 
review  in  accordance  with  the  provisions 
of  §§  4.71-4.74.  At  the  time  an  answer 
is  filed  the  applicant  or  recipient  may 
also  submit  written  information  or  argu¬ 
ment  for  the  record  if  he  does  not  request 
a  hearing. 

11.  Paragraph  (f)  of  §  4.51  of  10  CFR 
Part  4  is  amended  to  read  as  follows: 

(f)  The  failure  of  an  applicant  or  re¬ 
cipient  to  file  an  answer  within  the  pe¬ 
riod  prescribed,  or,  if  he  requests  a  hear¬ 
ing,  his  failure  to  appear  therefor,  shall 
constitute  a  waiver  by  him  of  a  right  to 
(1)  a  hearing  under  section  602  of  the 
Act  and  §  4.48,  (2)  conclusions  of  law, 
and  (3)  seek  Commission  review.  In  the 
event  of  such  waiver,  the  responsible 
AEC  official  may  find  the  facts  on  the 
basis  of  the  record  available  and  enter 
an  order  in  substantially  the  form  set 
forth  in  the  notice  of  opportunity  for 
hearing. 

§  4.63  [Amended] 

12.  The  first  sentence  of  paragraph 
(a)  of  §  4.63  of  10  CFR  Part  4  is  amended 
to  read  as  follows: 

(a)  The  hearing,  decision,  and  any  ad¬ 
ministrative  review  thereof  shall  be  con¬ 


ducted  in  conformity  with  5  U.S.C.  554- 
557  (sections  5-8  of  the  Administrative 
Procedure  Act),  and  in  accordance  with 
such  procedures  as  are  proper  (and  not 
inconsistent  with  SS  4.61-4.64)  relating  to 
the  conduct  of  the  hearing,  giving  of  no¬ 
tices  subsequent  to  those  provided  for  in 
§  4.51,  taking  of  testimony,  exhibits, 
arguments  and  briefs,  requests  for  find¬ 
ings,  and  other  related  matters.  *  *  * 

13.  A  new  §  4.75  is  added  to  10  CFR 
Part  4  to  read  as  follows: 

§  4.75  I'ositcrmmntion  proceedings. 

(a)  An  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  issued  un¬ 
der  §  4.74  shall  be  restored  to  full  eligi¬ 
bility  to  receive  Federal  financial  assist¬ 
ance  if  it  satisfies  the  terms  and  condi¬ 
tions  of  that  order  for  such  eligibility  or 
if  it  brings  itself  into  compliance  with 
this  part  and  provides  reasonable  assur¬ 
ance  that  it  will  fully  comply  with  this 
part.  An  elementary  or  secondary  school 
or  school  system  which  is  unable  to  file 
an  assurance  of  compliance  with  §§  4.11— 
4.14  shall  be  restored  to  full  eligibility  to 
receive  Federal  financial  assistance,  if  it 
files  a  court  order  or  a  plan  for  desegre¬ 
gation  which  meets  the  requirements  of 
§  4.23,  and  provides  reasonable  assurance 
that  it  will  comply  with  this  court  order 
or  plan. 

(b)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  §  4.74  may  at  any  time  request 
the  responsible  AEC  official  to  restore 
fully  its  eligibility  to  receive  Federal 
financial  assistance.  Any  such  request 
shall  be  supported  by  information  show¬ 
ing  that  the  applicant  or  recipient  has 
met  the  requirements  of  paragraph  (a) 
of  this  section.  If  the  responsible  AEC 
official  determines  that  those  require¬ 
ments  have  been  satisfied,  he  shall  re¬ 
store  such  eligibility. 

(c)  If  the  responsible  AEC  official 
denies  any  such  request,  the  applicant 
or  recipient  may  submit  a  request  for  a 
hearing  in  writing,  specifying  why  it  be¬ 
lieves  such  official  to  have  been  in  error. 
It  shall  thereupon  be  given  an  expedi¬ 
tious  hearing,  with  a  decision  on  the  rec¬ 
ord,  in  accordance  with  rules  of  proce¬ 
dure  issued  by  the  responsible  AEC 
official.  The  applicant  or  recipient  will  be 
restored  to  such  eligibility  if  it  proves  at 
such  a  hearing  that  it  satisfied  the  re¬ 
quirements  of  paragraph  (a)  of  this  sec¬ 
tion.  While  proceedings  under  this  sec¬ 
tion  are  pending,  the  sanctions  imposed 
by  the  order  issued  under  §  4.74  shall  re¬ 
main  in  effect. 

§  4.91  [Amended] 

14.  Section  4.91  of  10  CFR  Part  10  is 
amended  by  changing  the  last  sentence 
thereof  to  read  as  follows: 

*  *  *  Nothing  in  this  part,  however, 
shall  be  deemed  to  supersede  any  of  the 
following  (including  future  amendments 
thereof) :  (a)  Executive  Orders  10925, 
11114,  and  11246  and  regulations  issued 
thereunder,  or  (b)  Executive  Order  11063 
and  regulations  issued  thereunder  and 
any  other  regulations  or  instructions  in¬ 
sofar  as  such  order,  regulations  or  in¬ 
structions  prohibit  discrimination  on  the 
ground  of  race,  color,  or  national  origin  in 
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any  program  or  situation  to  which  this 
part  is  inapplicable,  or  prohibit  discrimi¬ 
nation  an  any  other  ground. 

§  4.93  [Amended] 

15.  Section  4.93  of  10  CFR  Part  4  Is 
amended  by  adding  the  following  sen¬ 
tence  at  the  end  thereof : 

•  *  *  Any  action  taken,  determina¬ 
tion  made,  or  requirement  imposed  by  an 
official  of  another  Department  or  agency 
acting  pursuant  to  an  assignment  of  re¬ 
sponsibility  under  this  section  shall  have 
the  same  effect  as  though  such  action  had 
been  taken  by  the  responsible  AEC 
official. 

16.  The  title  of  Appendix  A  of  10  CFR 
Part  4  is  amended  to  read  as  follows : 

Appendix  A — Federal  Financial  Assistance 
to  Which  This  Part  Applies  1 

17.  Footnote  1.  to  Appendix  A  of  10 
CFR  Part  4  is  amended  to  read  as  follows: 

1  Categories  of  assistance  may  be  added  to 
Appendix  A  from  time  to  time  by  notice  pub¬ 
lished  In  the  Federal  Register.  This  part 
shall  be  deemed  to  apply  to  all  grants,  loans 
or  contracts  entered  into  under  any  such 
category  of  assistance  on  or  after  the  effective 
date  of  the  inclusion  of  the  category  of  assist¬ 
ance  in  Appendix  A. 

18.  Paragraph  (b)  of  Appendix  A  of  10 
CFR  Part  4  is  amended  to  read  as  follows: 

(b)  Nuclear  training  equipment  grants. 
Grants  of  used  equipment  to  colleges,  uni¬ 
versities,  hospitals  and  eleemosynary  or 
charitable  institutions  to  help  equip  and 
modernize  their  scientific  laboratories  with 
respect  to  nuclear  instrumentation  and  re¬ 
lated  equipment,  with  the  objective  of  im¬ 
proving  the  conduct  of  educational  and 
training  activities  in  nuclear  fields. 

19.  Paragraph  (c)  of  Appendix  A  of  10 
CFR  Part  4  is  amended  to  read  as  follows: 

(c)  Grants  of  materials  for  training.  Grants 
of  nuclear  and  other  materials  and  of  infor¬ 
mational  matter  including  slides  and  manu¬ 
als  to  educational  institutions  for  training 
and  educational  programs  in  nuclear  fields. 

20.  Paragraph  (d)  of  Appendix  A  of  10 
CFR  Part  4  is  amended  to  read  as  follows: 

(d)  Special  fellowships.  Fellowship  pro¬ 
grams,  providing  for  AEC  payment  of  an  edu¬ 
cational  allowance  in  lieu  of  tuition  and  fees 
to  educational  institutions  as  well  as  stipends 
and  dependency  allowances  to  the  individual 
fellows,  to  encourage  highly  qualified  in¬ 
dividuals  to  prepare  for  careers  in  atomic 
energy  and  to  assist  educational  Institutions 
in  developing  nuclear  science  capabilities,  as 
follows: 

( 1 )  AEC  special  fellowships  in  nuclear  sci¬ 
ence  and  engineering. 

(2)  AEC  special  fellowships  in  radiation 
science  and  protection. 

(3)  AEC  traineeships  for  graduate  students 
in  nuclear  engineering. 

21.  Paragraph  (f)  of  Appendix  A  of 
10  CFR  Part  4  is  amended  to  read  as 
follows: 

(f)  Loan  of  nuclear  and  other  materials 
for  education  and  training.  Provision  of  AEC- 
owned  materials,  such  as  natural  and  en¬ 
riched  uranium,  plutonium,  and  heavy 
water,  to  educational  institutions,  on  a  loan 
basis,  without  full-cost  recovery;  and  loans 
of  films,  slides,  manuals,  and  other  mate¬ 
rials  to  educational  institutions,  without 
full -cost  recovery. 
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22.  Paragraph  (i)  of  Appendix  A  of  10 
CFR  Part  4  is  amended  to  read  as  fol¬ 
lows: 

(1)  Fuel  cycle  assistance  for  nuclear  re¬ 
actors  for  research  and  training.  Research 
reactor  fuel  cycle  assistance,  without  full- 
cost  recovery,  designed  to  aid  nonprofit  edu¬ 
cational  institutions  having  science  and  en¬ 
gineering  programs  to  maintain  nuclear  re¬ 
actors  for  research  and  training  purposes, 
and  providing  the  following  principal  forms 
of  aid: 

(1)  Loan  of  enriched  uranium; 

(2)  Funds  for  fuel  element  fabrication 
and  spent  fuel  shipments;  and 

(3)  Fuel  processing  service. 

23.  A  new  paragraph  (q)  is  added  to 
Appendix  A  of  10  CFR  Part  4  to  read  as 
follows: 

(q)  Loan  of  employees  of  AEC  cost-type 
contractors.  Loan  of  personnel  to  colleges, 
universities,  or  other  institutions  or  orga¬ 
nizations,  to  teach  or  provide  other  assist¬ 
ance  in  furthering  AEC  policies,  programs, 
and  activities. 

24.  Present  paragraph  (q)  of  Appen¬ 
dix  A  of  10  CFR  Part  4  is  relettered  para¬ 
graph  (r)  and  is  amended  to  read  as  fol¬ 
lows: 

(r)  AEC  assistance  provided  through  AEC 
cost-type  contractors.  Agreements  by  AEC 
laboratories,  other  AEC  cost-type  contractors 
and  universities  operating  nuclear  reactors, 
to  provide  assistance,  at  AEC  expense  and 
without  full-cost  recovery,  in  connection 
with  AEC  programs  or  activities,  of  the  types 
designated  in  this  section. 

25.  Present  paragraphs  (r)  and  (s)  of 
Appendix  A  of  10  CFR  Part  4  are  relet¬ 
tered  paragraphs  (s)  and  (t)  respec¬ 
tively. 

(Sec.  602,  78  Stat.  252.  Interpret  or  apply 
Atomic  Energy  Act  of  1954,  as  amended,  68 
Stat.  919;  42  U.S.C.  2011) 

Dated:  October  15, 1970. 

Glenn  T.  Seaborg, 

Chairman, 

Atomic  Energy  Commission. 

[FR  Doc.71-17870  Filed  12-8-71  ;8:45  am] 


SMALL  BUSINESS 
ADMINISTRATION 

[13  CFR  Part  112  1 

[Arndt.  2] 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

These  proposed  amendments,  except  as 
described  hereafter,  are  uniform  revi¬ 
sions  being  jointly  adopted  by  all  Federal 
Departments  and  agencies  with  title  VI 
responsibilities  to  put  into  effect  clari¬ 
fication  to  their  regulations  adopted  pur¬ 
suant  to  title  VI  of  the  Civil  Rights  Act 
of  1964.  Nonuniform  amendments  result 
from  new  responsibilities  under  section 
312  of  the  Housing  Act  of  1964,  section 
7(e)  of  the  Small  Business  Act  and  the 
adoption  of  a  definition  of  “subrecipient.” 

Part  112  of  Chapter  I  of  Title  13  CFR 
is  hereby  amended  by: 


1.  Revising  §  112.2(a)  and  §  112.2(c) 
thereof  to  read  as  follows: 

§  1 1 2.2  Application  of  this  part. 

(a)  Financial  assistance  activities: 
Except  as  hereinafter  noted,  this  part 
applies  to  business  activities  or  other  ac¬ 
tivities  receiving  financial  assistance 
pursuant  to: 

(1)  Title  IV  of  the  Economic  Oppor¬ 
tunity  Act  of  1964; 

(2)  Sections  501  and  502  of  the  Small 
Business  Investment  Act  of  1958; 

(3)  Sections  303,  304,  and  305  of  the 
Small  Business  Investment  Act  of  1958; 

(4)  Section  7(b)  (1)  of  the  Small  Busi¬ 
ness  Act  involving  individuals  or  organi¬ 
zations,  whether  or  not  operated  for 
profit,  which  provide  medical  care  or 
education  or  which  conduct  other  activi¬ 
ties  of  special  significance  to  health, 
safety  or  welfare; 

(5)  Section  312  of  the  Housing  Act  of 
1964; 

(6)  Section  7(e)  of  the  Small  Business 
Act;  and 

(7)  Any  other  financial  assistance 
program  which,  though  not  specifically 
referred  to  herein,  is  covered  by  title  VI 
of  the  Civil  Rights  Act  of  1964;  whether 
extended  directly  or  in  cooperation  with 
banks  or  other  lenders  through  agree¬ 
ments  to  participate  on  an  immediate 
basis.  Other  financial  assistance  pro¬ 
grams  under  statutes  now  in  force  or 
hereafter  enacted  may  be  added  to  this 
list  by  notice  published  in  the  Federal 
Register. 

•  •  *  *  • 

(c)  The  terms  “applicant”  and  “re¬ 
cipient”  mean,  respectively,  one  who  ap¬ 
plies  for  and  one  who  receives  any  of 
the  financial  assistance  under  any  of  the 
statutes  referred  to  in  paragraph  (a)  of 
this  section.  The  term  “recipient”  also 
shall  be  deemed  to  include  “subrecipi¬ 
ents”  of  SBA  financial  assistance,  *i.e., 
concerns  which  secondarily  receive  fi¬ 
nancial  assistance  from  the  primary 
recipients  of  such  financial  assistance. 

2.  Adding  the  following  paragraph  (3) 
to  §  112.3(b) : 

§  112.3  Discrimination  prohibited. 

•  •  •  •  • 

(b)  *  *  * 

(3)  This  regulation  does  not  prohibit 
the  consideration  of  race,  color,  or  na¬ 
tional  origin  if  the  purpose  and  effect  are 
to  remove  or  overcome  the  consequences 
of  practices  or  impediments  which  have 
restricted  the  availability  of,  or  partici¬ 
pation  in,  the  program  or  activity  re¬ 
ceiving  Federal  financial  assistance,  on 
the  grounds  of  race,  color,  or  national 
origin.  Where  previous  discriminatory 
practice  or  usage  tends,  on  the  grounds 
of  race,  color,  or  national  origin,  to  ex¬ 
clude  individuals  from  participation  in, 
to  deny  them  the  benefits  of,  or  to  subject 
them  to  discrimination  under  any  pro¬ 
gram  or  activity  to  which  this  regulation 
applies,  the  applicant  or  recipient  has  an 
obligation  to  take  reasonable  action  to 
remove  or  overcome  the  consequences  of 
the  prior  discriminatory  practice  or 
usage,  and  to  accomplish  the  purposes  of 
the  Act. 
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3.  Revising  §  112.4  thereof  to  read  as 
follows: 

§  112.4  Discrimination  in  employment. 

Small  business  concerns  and  develop¬ 
ment  companies  which  apply  for  or  re¬ 
ceive  any  financial  assistance  of  the  kind 
described  in  subparagraphs  (1)  and  (2) 
of  §  112.2(a),  including  concerns  which 
are  identifiable  beneficiaries  of  loans 
made  under  subparagraph  (2),  may  not 
discriminate  on  the  grounds  of  race, 
color,  or  national  origin  in  their  employ¬ 
ment  practices.  Such  assistance  is 
deemed  to  have  as  a  primary  objective 
the  providing  of  employment.  Where  a 
primary  objective  of  the  Federal  finan¬ 
cial  assistance  is  not  to  provide  employ¬ 
ment,  but  discrimination  on  the  grounds 
of  race,  color,  or  national  origin  in  the 
employment  practices  of  the  recipient  or 
other  persons  subject  to  the  regulation 
tends,  on  the  grounds  of  race,  color,  or 
national  origin,  to  exclude  individuals 
from  participation  in,  to  deny  them  the 
benefits  of,  or  to  subject  them  to  dis¬ 
crimination  under  any  program  to  which 
this  regulation  applies,  the  provisions  of 
§  112.7(a)  shall  apply  to  the  employment 
practices  of  the  recipient  or  other  persons 
subject  to  the  regulation,  to  the  extent 
necessary  to  assure  equality  of  opportu¬ 
nity  and  nondiscriminatory  treatment. 

4.  Revising  §  112.9(d)  thereof  to  read 
as  follows: 

(d)  Information  to  the  public.  Each 
recipient  shall  make  available  to  persons 
entitled  under  the  Act  and  under  this 
part  to  protection  against  discrimination 
by  the  recipient  such  information  as  SBA 
may  find  necessary  to  apprise  them  of 
their  rights  to  such  protection. 

(1)  In  some  situations  even  though 
past*  discriminatory  practices  have  been 
abandoned,  the  consequences  of  such 
practices  continue  to  impede  the  full 
availability  of  equal  opportunity.  If  the 
efforts  required  of  the  applicant  or  re¬ 
cipient  under  §  112.3(b)  (3)  to  provide 
information  as  to  the  availability  of 
equal  opportunity,  and  the  rights  of  in¬ 
dividuals  under  this  regulation,  have 
failed  to  overcome  these  consequences,  it 
will  become  necessary  for  such  appli¬ 
cant  or  recipient  to  take  additional  steps 
to  make  equal  opportunity  fully  avail¬ 
able  to  racial  and  nationality  groups 
previously  subjected  to  discrimination. 

(2)  Even  though  an  applicant  or  re¬ 
cipient  has  never  used  discriminatory 
policies,  the  opportunities  in  the  business 
it  operates  may  not  in  fact  be  equally 
available  to  some  racial  or  nationality 
groups.  In  such  circumstances  a  re¬ 
cipient  may  properly  give  special  con¬ 
sideration  to  race,  color,  or  national 
origin  to  make  opportunity  more  widely 
available  to  such  groups. 

5.  Revising  §  112.11(d)  thereof  to  read 
as  follows: 

(d)  Other  means  authorized  by  law. 
No  action  to  effect  compliance  by  any 
other  means  authorized  by  law  shall  be 
taken  until  (1)  SBA  has  determined  that 
compliance  cannot  be  secured  by  volun¬ 
tary  means;  (2)  the  action  has  been  ap¬ 


proved  by  the  Administrator  or  his  des¬ 
ignee;  (3)  the  applicant  or  recipient  or 
other  person  has  been  notified  of  its  fail¬ 
ure  to  comply  and  of  the  action  to  be 
taken  to  effect  compliance;  and  (4)  the 
expiration  of  at  least  10  days  from  the 
mailing  of  such  notice  to  the  applicant 
or  recipient  or  other  person.  During  this 
period  of  at  least  10  days  additional 
efforts  shall  be  made  to  persuade  the 
applicant  or  recipient  or  other  person  to 
comply  with  this  part  and  to  take  such 
corrective  action  as  may  be  appropriate. 

6.  Revising  §  112.12(d)  (1)  thereof  to 
read  as  follows: 

(d)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decisions,  and  any  ad¬ 
ministrative  review  thereof  shall  be  con¬ 
ducted  in  conformity  with  5  U.S.C.  554 
through  557  inclusive  (sections  5-8  of  the 
Administrative  Procedure  Act),  and  in 
accordance  with  such  rules  of  procedure 
as  are  proper  (and  not  inconsistent  with 
this  section)  relating  to  the  conduct  of 
the  hearing,  giving  of  notices  subsequent 
to  those  provided  for  in  paragraph  (a) 
of  this  section,  taking  of  testimony,  ex¬ 
hibits,  arguments,  and  briefs,  request  for 
findings,  and  other  related  matters.  Both 
SBA  and  the  applicant  or  recipient  shall 
be  entitled  to  introduce  all  relevant 
evidence  on  the  issues  as  stated  in  the 
notice  for  hearing  or  as  determined  by 
the  officer  conducting  the  hearing  at  the 
outset  of  or  during  the  hearing. 

7.  Adding  to  §  112.13  the  following 
paragraph  (f ) : 

(f)  Post  termination  proceedings.  (1) 
An  applicant  or  recipient  adversely 
affected  by  an  order  issued  under  para¬ 
graph  (e)  of  this  section  shall  be  restored 
to  full  eligibility  to  receive  Federal  finan¬ 
cial  assistance  if  it  satisfies  the  terms  and 
conditions  of  that  order  for  such  eligibil¬ 
ity  or  if  it  brings  itself  into  compliance 
with  this  regulation  and  provides  reason¬ 
able  assurance  that  it  will  fully  comply 
with  this  regulation. 

(2)  Any  applicant  or  recipient  adver¬ 
sely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (e)  of  this  section 
may  at  any  time  request  the  Administra¬ 
tor  to  restore  fully  its  eligibility  to  re¬ 
ceive  Federal  financial  assistance.  Any 
such  request  shall  be  supported  by  infor¬ 
mation  showing  that  the  applicant  or 
recipient  has  met  the  requirements  of 
subparagraph  (1)  of  this  paragraph.  If 
the  Administrator  determines  that  those 
requirements  have  been  satisfied,  he  shall 
restore  such  eligibility. 

(3)  If  the  Administrator  denies  any 
such  request,  the  applicant  or  recipient 
may  submit  a  request  for  a  hearing  in 
writing,  specifying  why  it  believes  such 
offiical  to  have  been  in  error.  It  shall 
thereupon  be  given  an  expeditious  hear¬ 
ing,  with  a  decision  on  the  record,  in  ac¬ 
cordance  with  rules  of  procedure  issued 
by  the  Administrator.  The  applicant  or 
recipient  will  be  restored  to  such  eligi¬ 
bility  if  it  proves  at  such  a  hearing  that 
it  satisfied  the  requirements  of  sub- 
paragraph  (1)  of  this  paragraph.  While 
proceedings  under  this  paragraph  are 
pending,  the  sanctions  imposed  by  the 
order  issued  under  paragraph  (e)  of  this 
section  shall  remain  in  effect. 


8.  Revising  §  112.15(a)  thereof  to  read 
as  follows: 

(a)  Effect  on  other  regulations.  All 
regulations,  orders,  or  like  directions 
heretofore  issued  by  SBA  which  impose 
requirements  designed  to  prohibit  any 
discrimination  against  individuals  on  the 
grounds  of  race,  color,  or  national  origin 
and  which  authorize  the  suspension  or 
termination  of  or  refusal  to  grant  to  or 
to  continue  financial  assistance  to  any 
applicant  for  or  recipient  of  such  assist¬ 
ance  for  failure  to  comply  with  such 
requirements,  are  hereby  superseded  to 
the  extent  that  such  discrimination  is 
prohibited  by  this  part,  except  that 
nothing  in  this  part  shall  be  deemed  to 
relieve  any  person  of  any  obligation  as¬ 
sumed  or  imposed  under  any  such  super¬ 
seded  regulation,  order,  instruction,  or 
like  direction  prior  to  the  effective  date 
of  this  part.  Nothing  in  this  part,  how¬ 
ever,  shall  be  deemed  to  supersede  any 
of  the  following  (including  future 
amendments  thereof):  (1)  Executive 
Order  11246  and  regulations  issued 
thereunder,  or  (2)  any  other  orders, 
regulations  or  instructions,  insofar  as 
such  order,  regulations,  or  instructions 
prohibit  discrimination  on  the  grounds  of 
race,  color,  or  national  origin  in  any 
program  or  situation  to  which  this  part 
is  inapplicable  or  prohibit  discrimina¬ 
tion  on  any  other  ground 

9.  Revising  §  112.15(c)  thereof  to  read 
as  follows: 

(c)  Supervision  and  coordination.  The 
Administrator  may  from  time  to  time 
assign  to  officials  of  SBA  or  to  officials  of 
other  agencies  of  the  Government  with 
the  consent  of  such  agencies,  responsi¬ 
bilities  in  connection  with  the  effectua¬ 
tion  of  the  purpose  of  title  VI  of  the  Act 
and  this  part  (other  than  responsibility 
for  final  decision  as  provided  in  §  112.13) , 
including  the  achievement  of  effective 
coordination  and  maximum  uniformity 
within  SBA  and  within  the  Executive 
Branch  of  the  Government  in  the  appli¬ 
cation  of  title  VI  and  this  part  to  similar 
programs  and  in  similar  situations.  Any 
action  taken,  determination  made,  or  re¬ 
quirement  imposed  by  an  official  of  an¬ 
other  Department  or  agency  acting 
pursuant  to  an  assignment  of  responsi¬ 
bility  under  this  subsection  shall  have 
the  same  effect  as  though  such  action 
had  been  taken  by  the  Administrator  of 
SBA. 

Hilary  Sandoval,  Jr., 
Administrator. 

September  23, 1970. 

[FR  Doc.71-17871  Filed  12-8-71:8:45  am) 


CIVIL  AERONAUTICS  BOARD 

[  14  CFR  Part  379  1 

[SPR-41,  Arndt.  1J 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Part  379  of  the  Board’s  special  regu¬ 
lations  effectuates  the  provisions  of  title 
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VI  of  the  Civil  Rights  Act  of  1964.  Pur¬ 
suant  to  recommendations  of  the  inter¬ 
agency  committee  for  uniform  title  VI 
regulation  amendments,  Part  379  is  pro¬ 
posed  to  be  amended.  Only  one  matter 
warrants  comment.1 

Employment  practices  of  recipients  of 
Federal  financial  assistance  are  not  gen¬ 
erally  subject  to  coverage  by  title  VI  re¬ 
quirements  unless  a  primary  purpose  of 
the  legislation  under  which  Federal  as¬ 
sistance  is  extended  is  to  provide  employ¬ 
ment.  (Sec.  604, 42  U.S.C.  2000d-3.)  Since 
providing  employment  cannot  be  said  to 
be  a  primary  objctave  qf  the  subsidy  pro¬ 
gram  under  section  406  of  the  Act, 
§  379.2(b)  provides  that  the  part  does  not 
apply  to  “any  employment  practice,  un¬ 
der  any  such  program,  of  any  employer, 
employment  agency,  or  labor  organiza¬ 
tion.”  However,  even  if  a  primary  purpose 
of  a  program  is  not  to  generate  employ¬ 
ment,  the  beneficiaries’  right  to  equal 
treatment  necessarily  encompasses  the 
employment  practices  of  the  recipient 
to  the  extent  that  such  practices  affect 
the  equality  of  treatment  afforded  bene¬ 
ficiaries.*  This  principle  is  being  incor¬ 
porated  in  Part  379  by  appropriate 
amendments  of  §§  379.2  and  379.3. 

Accordingly,  the  Civil  Aeronautics 
Board  hereby  proposes  to  amend  Part 
379  of  the  Special  Regulations  as  follows: 

1.  Amend  §  379.2  to  read  as  follows: 

§  379.2  Application  of  this  part. 

This  part  applies  to  any  program  for 
which  Federal  financial  assistance  is  au¬ 
thorized  under  a  law  administered  by 
the  Board,  including  the  payment  of 
compensation  by  the  Board  under  sec¬ 
tion  406  of  the  Federal  Aviation  Act  of 
1958  (49  U.S.C.  1376) .  It  applies  to  money 
paid  or  other  Federal  financial  assistance 
extended  under  any  such  program  after 
the  effective  date  of  the  part  pursuant 
to  a  Board  order,  whether  issued  prior  to 
or  subsequent  to  such  effective  date,  es¬ 
tablishing  a  rate  of  compensation  under 
section  406,  or  pursuant  to  an  applica¬ 
tion  for  any  other  such  Federal  payment 
or  financial  assistance,  whether  ap¬ 
proved  prior  to  or  subsequent  to  such 
effective  date.  This  part  does  not  apply 
to  (a)  money  paid  or  other  assistance 
extended  under  any  such  program  be¬ 
fore  the  effective  date  of  this  regulation, 
or  (b)  any  employment  practice,  under 
any  such  program,  of  any  employer,  em¬ 
ployment  agency,  or  labor  organization, 
except  to  the  extent  described  in  §  379. 
3(c). 

2.  Amend  §  379.3  by  redesignating 
present  §  379.3(b)  as  §  379.3(b)  (1),  and 
adding  new  §§  379.3(b)  (2)  and  (3)  and 
§  379.3(c).  As  amended,  §  379.3(b)  and 
§  379.3(c)  will  read  as  follows: 

§  379.3  Discrimination  prohibited. 

*  *  *  •  • 


1  In  addition  to  the  substantive  amend¬ 
ments  adopted  herein,  an  editorial  change 
has  been  made  in  §  379.8. 

8  U.S.  v.  Jefferson  County  Bd.  of  Ed.,  372 
F.2d  836,  882-886,  (6  Cir„  1966),  cert.  den. 
389  U.S.  840  (1967),  reh.  den.  389  U.S.  965 
(1967);  see  also  Rogers  v.  Paul,  382  U.S.  198 
(1965)  and  Cyprus  v.  Newport  News  General 
Hospital,  375  F.2d  648  (C.A.  4,  1967) . 


PROPOSED  RULE  MAKING 

(b)  Specific  discriminatory  actions 
prohibited.  (1)  No  air  carrier  shall  sub¬ 
ject  any  person  to  discrimination  on  the 
ground  of  race,  color,  or  national  origin 
in  connection  with  any  air  transporta¬ 
tion  for  which  such  carrier  is  receiving 
or  has  claimed  compensation  payable  by 
the  Board  under  section  406  of  the  Fed¬ 
eral  Aviation  Act  of  1958. 

(2)  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  applicant  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  persons  from,  deny¬ 
ing  them  the  benefits  of,  or  subjecting 
them  to  discrimination  under  any  pro¬ 
gram  to  which  this  part  applies,  on  the 
grounds  of  race,  color,  or  national  ori¬ 
gin:  or  with  the  purpose  or  effect  of  de¬ 
feating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Civil  Rights  Act  of  1964  or  this  part. 

(3)  This  part  does  not  prohibit  the 
consideration  of  race,  color  or  national 
origin  if  the  purpose  and  effect  are  to 
remove  or  overcome  the  consequences  of 
practices  or  impediments  which  have 
restricted  the  availability  of,  or  partici¬ 
pation  in,  the  program  or  activity  re¬ 
ceiving  Federal  financial  assistance,  on 
the  grounds  of  race,  color,  or  national 
origin.  Where  previous  discriminatory 
practice  or  usage  tends,  on  the  grounds 
of  race,  color,  or  national  origin,  to  ex¬ 
clude  persons  from  participation  in,  to 
deny  them  the  benefits  of,  or  to  subject 
them  to  discrimination  under  any  pro¬ 
gram  or  activity  to  which  the  part  ap¬ 
plies,  the  applicant  or  recipient  has  an 
obligation  to  take  reasonable  action  to 
remove  or  overcome  the  consequences  of 
the  prior  discriminatory  practice  or 
usage,  and  to  accomplish  the  purposes 
of  the  Civil  Rights  Act  of  1964. 

(c)  Employment  practices.  Where  dis¬ 
crimination  on  the  grounds  of  race,  color 
or  national  origin  in  the  employment 
practices  pf  the  recipient  under  any  pro¬ 
gram  to  which  this  part  applies  tends, 
on  the  grounds  of  race,  color,  or  national 
origin,  to  exclude  persons  from  partici¬ 
pation  in,  to  deny  them  the  benefits  of, 
or  to  subject  them  to  discrimination  un¬ 
der  any  program  to  which  this  part  ap¬ 
plies,  then  to  the  extent  necessary  to 
assure  equality  of  opportunity  to,  and 
nondiscriminatory  treatment  of,  bene¬ 
ficiaries,  that  recipient  may  not,  directly 
or  through  contractual  or  other  arrange¬ 
ments,  subject  a  person  to  discrimination 
on  the  grounds  of  race,  color,  or  national 
origin  in  its  employment  practices  under 
such  program  (including  recruitment  or 
recruitment  advertising,  hiring,  hring, 
upgrading,  promotion,  demotion,  trans¬ 
fer,  layoff,  termination,  rates  of  pay  or 
other  forms  of  compensation  or  benefits, 
selection  for  training  or  apprenticeship, 
use  of  facilities,  and  treatment  of  em¬ 
ployees)  . 

3.  Amend  paragraphs  (b)  and  (d)(1) 
of  §  379.8  to  read  as  follows: 

§  379.8  Hearings. 

*  *  •  •  • 

(b)  Time  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  at  the  offices  of  the 


Board  in  Washington,  D.C.,  at  a  time 
fixed  by  the  Board  unless  it  determines 
that  the  convenience  of  the  applicant  or 
recipient  or  of  the  Board  requires  that 
another  place  be  selected.  Hearings  shall 
be  held  before  the  Board  or,  at  its  dis¬ 
cretion,  before  a  hearing  examiner  des¬ 
ignated  in  accordance  with  5  U.S.C.  3105 
and  3344  (section  11  of  the  Administra¬ 
tive  Procedure  Act) . 

***** 

(d)  Procedures,  evidence,  and  record. 

(1)  The  hearing,  decision,  and  any  ad¬ 
ministrative  review  thereof  shall  be  con¬ 
ducted  in  conformity  with  5  U.S.C.  554- 
557  (sections  5-8  of  the  Administrative 
Procedure  Act),  and  in  accordance  with 
such  rules  of  procedure  as  are  proper 
(and  not  inconsistent  with  this  section) 
relating  to  the  conduct  of  the  hearing, 
giving  of  notices  subsequent  to  those  pro¬ 
vided  for  in  paragraph  (a)  of  this  sec¬ 
tion,  taking  testimony,  exhibits,  argu¬ 
ments,  and  briefs,  requests  for  findings, 
and  other  related  matters.  Both  the 
Board  and  the  applicant  or  recipient 
shall  be  entitled  to  introduce  all  rele¬ 
vant  evidence  on  the  issues  as  stated  in 
the  notice  for  hearing  or  as  determined 
by  the  officer  conducting  the  hearing  at 
the  outset  of  or  during  the  hearing. 

4.  Amend  §  379.9  by  adding  a  new 
§  379.9(f)  to  read  as  follows: 

§  379.9  Decisions  and  notices. 

*  *  *  *  * 

(f)  Posttermination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (e)  of  this  section  shall  be  restored 
to  full  eligibility  to  receive  Federal  finan¬ 
cial  assistance  if  it  satisfies  the  terms  and 
conditions  of  that  order  for  such  eligi¬ 
bility  or  if  it  brings  itself  into  compliance 
with  this  part  and  provides  reasonable 
assurance  that  it  will  fully  comply  with 
this  part. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (e)  of  this  section 
may  at  any  time  request  the  Board  to 
restore  fully  its  eligibility  to  receive  Fed¬ 
eral  financial  assistance.  Any  such  re¬ 
quest  shall  be  supported  by  information 
showing  that  the  applicant  or  recipient 
has  met  the  requirements  of  subpara¬ 
graph  (1)  of  this  paragraph.  If  the  Board 
determines  that  those  requirements  have 
been  satisfied,  it  shall  restore  such  eligi¬ 
bility. 

(3)  If  the  Board  denies  any  such  re¬ 
quest,  the  applicant  or  recipient  may 
submit  a  request  for  a  hearing  in  writing, 
specifying  why  it  believes  the  Board  to 
have  been  in  error.  It  shall  thereupon  be 
given  an  expeditious  hearing,  with  a  de¬ 
cision  on  the  record,  in  accordance  with 
the  procedures  set  forth  in  §  379.8.  The 
applicant  or  recipient  will  be  restored  to 
such  eligibility  if  it  proves  at  such  a  hear¬ 
ing  that  it  satisfied  the  requirements  of 
subparagraph ,  (1)  of  this  paragraph. 
While  proceedings  under  this  paragraph 
are  pending,  the  sanctions  imposed  by 
the  order  issued  under  paragraph  (e) 
shall  remain  in  effect. 

5.  By  amending  §  379.11(c)  to  read  as 
follows: 
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§  379.11  Effect  on  oilier  remedies;  co¬ 
ordination. 

•  •  •  •  • 

(c)  Supervision  and  coordination.  The 
Board  may  from  time  to  time  assign  to 
officials  of  the  Board,  or  to  officials  of 
other  departments  or  agencies  of  the 
Government  with  the  consent  of  such 
departments  or  agencies,  responsibilities 
in  connection  with  the  effectuation  of  the 
purposes  of  title  VI  of  the  Civil  Rights 
Act  of  1964  and  this  part  (other  than 
responsibility  for  final  decision  as  pro¬ 
vided  in  §  379.9) ,  including  the  achieve¬ 
ment  of  effective  coordination  and  maxi¬ 
mum  uniformity  within  the  Board  and 
with  other  departments  and  agencies  of 
the  Government  in  the  application  of 
title  VI  and  this  part  to  similar  programs 
and  in  similar  situations.  Any  acton 
taken,  determination  made,  or  require¬ 
ment  imposed  by  an  official  of  another 
department  or  agency  acting  pursuant 
to  an  assignment  of  responsibility  under 
this  subsection  shall  have  the  same  effect 
as  though  such  action  had  been  taken 
by  the  Board. 

(Sec.  602,  78  Stat.  252;  and  secs.  102,  204, 
404,  406,  and  1002,  Federal  Aviation  Act  of 
1958;  72  Stat.  740,  743,  760,  763,  and  788;  49 
U.S.C.  1302,  1324,  1374,  1376,  and  1482) 

Dated:  November  24,  1970. 

By  the  Civil  Aeronautics  Board. 

[seal]  Harry  J.  Zink. 

Secretary. 

JFR  Doc.71-17872  Filed  12-8-71;8:45  am] 


National  Aeronautics  and  Space 
Administration 

[14  CFR  Part  1250  ] 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

The  following  proposed  amendments 
of  14  CFR  Part  1250  are  published  to 
incorporate  uniform  revisions  that  are 
being  jointly  adopted  by  all  Federal 
agencies  to  put  into  effect  clarifications 
to  the  regulations  enacted  pursuant  to 
title  VI  of  the  Civil  Rights  Act  of  1964. 

1.  Paragraphs  (g)  and  (j)  (2)  of 
§  1250.102  are  revised  to  read  as  follows: 

§  1250.102  Definitions. 

*  *  *  *  * 

(g)  “Principal  Compliance  Officer” 
means  the  Director,  Headquarters  Ad¬ 
ministration,  Office  of  Organization  and 
Management,  NASA  Headquarters,  or 
any  successor  officer  to  whom  the  Ad¬ 
ministrator  should  delegate  authority  to 
perform  the  functions  assigned  to  the 
Principal  Compliance  Officer  by  this 
part. 

***** 

(j)  *  •  * 

(2)  Each  Director  of  a  field  installa¬ 
tion  which  makes  or  administers  grants 
and  contracts  of  the  kind  listed  in  Ap¬ 
pendix  A,  or  any  officer  to  whom  he  has 
delegated  authority  to  act  within  the 


areas  of  responsibility  assigned  to  him 
under  this  part. 

2.  Paragraph  (a)  of  §  1250.103-2  is 
amended  by  the  addition  of  subpara¬ 
graph  (3)  and  by  renumbering  subpara¬ 
graphs  (3),  (4),  (5),  (6)  as  subpara¬ 
graphs  (4),  (5),  (6),  (7) ;  and  paragraph 

(e)  is  revised,  to  read  as  follows: 

§  1250.103—2  Specific  (liscrimiiuitory 
acts  prohibited. 

(a)  *  *  * 

(3)  In  determining  the  site  or  loca¬ 
tion  of  facilities,  a  recipient  or  applicant 
may  not  make  selections  with  the  pur¬ 
pose  or  effect  of  excluding  individuals 
from,  denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under 
any  program  to  which  this  regulation 
applies,  on  the  grounds  of  race,  color, 
or  national  origin;  or  with  the  purpose  or 
effect  of  defeating  or  substantially  im¬ 
pairing  the  accomplishment  of  the  ob¬ 
jectives  of  the  Act  or  this  regulation. 
***** 

(e)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this  sec¬ 
tion  does  not  limit  the  generality  of  the 
prohibition  in  5  1250.103-1.  This  regula¬ 
tion  does  not  prohibit  the  consideration 
of  race,  color,  or  national  origin  if  the 
purpose  and  effect  are  to  remove  or  over¬ 
come  the  consequences  of  practices  or 
impediments  which  have  restricted  the 
availability  of,  or  participation  in,  the 
program  or  activity  receiving  Federal 
financial  assistance,  on  the  grounds  of 
race,  color,  or  national  origin.  Where 
previous  discriminatory  practices  or  us¬ 
age  tends,  on  the  grounds  of  race,  color, 
or  national  origin,  to  exclude  individuals 
from  participation  in,  to  deny  them  the 
benefits  of,  or  to  subject  them  to  dis¬ 
crimination  under  any  program  or  ac¬ 
tivity  to  which  this  regulation  applies 
the  applicant  or  recipient  has  an  obliga¬ 
tion  to  take  reasonable  action  to  remove 
or  overcome  the  consequences  of  the 
prior  discriminatory  practice  or  usage, 
and  to  accomplish  the  purpose  of  the 
Act. 

3.  Paragraph  (c)  of  §  1250.103-3  is  re¬ 
vised  and  paragraph  (d)  is  added  as 
follows: 

§  1250.103—3  Employment  practices. 
***** 

(c)  The  requirements  applicable  to 
construction  employment  under  any  such 
program  shall  be  those  specified  in  or 
pursuant  to  Executive  Order  11246  or  any 
Executive  order  which  supersedes  it. 

(d)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to  pro¬ 
vide  employment,  but  discrimination  on 
the  grounds  of  race,  color,  or  national 
origin  in  the  employment  practices  of 
the  recipient  or  other  persons  subject  to 
the  regulation  tends,  on  the  grounds  of 
race,  color,  or  national  origin,  to  exclude 
individuals  from  participation  in,  to  deny 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  to 
which  this  regulation  applies,  the  provi¬ 
sions  of  paragraph  (a)  of  this  section 
shall  apply  to  the  employment  practices 
of  the  recipient  or  other  persons  subject 


to  the  regulation,  to  the  extent  necessary 
to  assure  equality  of  opportunity  to,  and 
nondiscriminatory  treatment  of,  benefi¬ 
ciaries. 

4.  Section  1250.103-4  is  amended  by 
the  substitution  of  the  title  “Illustrative 
applications”  for  "Illustrations  of  dis¬ 
criminatory  acts  prohibited”  and  the  ad¬ 
dition  of  paragraphs  (f)  and  (g)  as  fol¬ 
lows: 

§  1250.103—4  Illustrative  applications. 
*  *  *  *  • 

(f)  In  some  situations  even  though 
past  discriminatory  practices  have  been 
abandoned,  the  consequences  of  such 
practices  continue  to  impede  the  full 
availability  of  a  benefit.  If  the  efforts  re¬ 
quired  of  the  applicant  or  recipient  un¬ 
der  §  1250.105  to  provide  information  as 
to  the  availability  of  the  program  or  ac¬ 
tivity.  and  the  rights  of  beneficiaries 
under  this  regulation,  have  failed  to 
overcome  these  consequences,  it  will  be¬ 
come  necessary  for  such  applicant  or  re¬ 
cipient  to  take  additional  steps  to  make 
the  benefits  fully  available  to  racial  and 
nationality  groups  previously  subjected 
to  discrimination.  This  action  might  take 
the  form,  for  example,  of  special  ar¬ 
rangements  for  obtaining  referrals  or 
making  selections  which  will  insure  that 
groups  previously  subjected  to  discrimi¬ 
nation  are  adequately  served. 

(g)  Even  though  an  applicant  or 
recipient  has  never  used  discriminatory 
policies,  the  services  and  benefits  of  the 
program  or  activity  it  administers  may 
not  in  fact  be  equally  available  to  some 
racial  or  nationality  groups.  In  such  cir¬ 
cumstances  an  applicant  or  recipient  may 
properly  give  special  consideration  to 
race,  color,  or  national  origin  to  make  the 
benefits  of  its  program  more  widely  avail¬ 
able  to  such  grouns,  not  then  being  ade¬ 
quately  served.  For  example,  where  a 
university  is  not  adequately  serving 
members  of  a  particular  racial  or  na¬ 
tionality  group,  it  may  establish  special 
recruitment  policies  to  make  its  program 
better  known  and  more  readily  available 
to  such  group,  and  take  other  steps  to 
provide  that  group  with  more  adequate 
service. 

5.  Paragraphs  (e)  through  (g)  of 
§  1250.104  are  revised  and  a  new  para¬ 
graph  (h)  is  added  as  follows: 

§  1250.104  Assurances. 

***** 

(e)  Instrument  effecting  or  recording 
transfers  of  real  property.  The  instru¬ 
ment  effecting  or  recording  the  transfer, 
shall  contain  a  covenant  running  with 
the  land  assuring  nondiscrimination  for 
the  period  during  which  the  real  prop¬ 
erty  is  used  for  a  purpose  for  which  the 
Federal  financial  assistance  is  extended 
or  for  another  purpose  involving  the  pro¬ 
vision  of  similar  services  or  benefits. 
Where  no  transfer  of  property  is  involved, 
but  property  is  improved  under  a  pro¬ 
gram  of  Federal  financial  assistance,  the 
recipient  shall  agree  to  include  such  a 
covenant  in  any  subsequent  transfer  of 
such  property.  Where  the  property  is  ob¬ 
tained  from  the  Federal  Government, 


No.  237— Pt.  II - 2 


FEDERAL  REGISTER,  VOL.  36,  NO.  237 — THURSDAY,  DECEMBER  9,  1971 


23456 

such  covenant  may  also  include  a  condi¬ 
tion  coupled  with  a  right  to  be  reserved 
by  NASA  to  revert  title  to  the  property  in 
the  event  of  a  breach  of  the  covenant 
where,  in  the  discretion  of  the  responsible 
NASA  official,  such  a  condition  and  right 
of  reverter  is  appropriate  to  the  program 
under  which  the  real  property  is  obtained 
and  to  the  nature  of  the  grant  and  the 
grantee. 

(f)  Assurances  for  transfer  of  surplus 
real  property.  Transfers  of  surplus  prop¬ 
erty  are  subject  to  regulations  issued  by 
the  Administrator  of  General  Services 
(41  CFR  101-6.2). 

(g)  Form  of  assurances.  The  respon¬ 
sible  NASA  officials  shall  specify  the  form 
of  assurances  required  by  this  §  1250.104 
and  the  extent  to  which  like  assurances 
will  be  required  by  subgrantees,  contrac¬ 
tors  and  subcontractors,  transferees,  suc¬ 
cessors  in  interest,  and  other  participants 
in  the  program. 

(h)  Requests  for  proposals.  Any  re¬ 
quest  for  proposals  issued  by  NASA  which 
relates  to  covered  financial  assistance 
listed  in  Appendix  A  shall  have  set  forth 
therein  or  have  attached  thereto  the  as¬ 
surance  prescribed  in  accordance  with 
paragraph  (g)  of  this  section,  and  shall 
require  that  the  proposer  either  include 
the  assurance  as  a  part  of  his  signed  pro¬ 
posal  or  identify  and  refer  to  an  assur¬ 
ance  already  signed  and  submitted  by  the 
proposer. 

§  1250.107  [Amended] 

6.  Paragraph  (d)  of  §  1250.107  is  re¬ 
vised  as  follows:  Subparagraph  (2)  is  re¬ 
voked,  subparagraphs  (3)  and  (4)  are 
renumbered  (2)  and  (3). 

7.  Paragraphs  (b)  and  (d)  of  §  1250.- 
108  are  amended  as  follows: 

§  1250.108  Hearings. 

***** 

(b)  Time  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  at  NASA  Headquarters 
in  Washington,  D.C.,  at  a  time  fixed  by 
the  Principal  Compliance  Officer  unless 
he  determines  that  the  convenience  of 
the  applicant  or  recipient  or  of  NASA  re¬ 
quires  that  another  place  be  selected. 
Hearings  shall  be  held  before  the  Ad¬ 
ministrator,  or,  at  his  discretion,  before 
a  hearing  examiner  designated  in  con¬ 
formity  with  5  U.S.C.  3105  and  3344  (sec¬ 
tion  11  of  the  Administrative  Procedure 
Act). 

*  *  *  *  * 

(d)  Procedures,  evidence,  and  record. 

(1)  The  hearing,  decision,  and  any  ad¬ 
ministrative  review  thereof  shall  be  con¬ 
ducted  in  conformity  with  5  U.S.C.  554- 
557  (section  5-8  of  the  Administrative 
Procedure  Act),  and  in  accordance  with 
such  rules  of  procedure  as  are  proper 
(and  not  inconsistent  with  this  section) 
relating  to  the  conduct  of  the  hearing, 
giving  of  notices  subsequent  to  those  pro¬ 
vided  for  in  paragraph  (a)  of  this  section, 
taking  of  testimony,  exhibits,  arguments, 
and  briefs,  requests  for  findings,  and 
other  related  matters.  Both  NASA  and 
the  applicant  or  recipient  shall  be  en¬ 
titled  to  introduce  all  relevant  evidence 
on  the  issues  as  stated  in  the  notice  for 
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hearing  or  as  determined  by  the  officer 
conducting  the  hearing  at  the  outset  of  or 
during  the  hearing. 

(2)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted  pur¬ 
suant  to  this  part,  but  rules  or  principles 
designed  to  assure  production  of  the  most 
credible  evidence  available  and  to  subject 
testimony  to  test  by  cross-examination 
shall  be  applied  where  reasonably  neces¬ 
sary  by  the  officer  conducting  the  hear¬ 
ing.  The  hearing  officer  may  exclude  ir¬ 
relevant,  immaterial,  or  unduly  repeti¬ 
tious  evidence.  All  documents  and  other 
evidence  offered  or  taken  for  the  record 
shall  be  open  to  examination  by  the  par¬ 
ties  and  opportunity  shall  be  given  to 
refute  facts  and  arguments  advanced  on 
either  side  of  the  issues.  A  transcript  shall 
be  made  of  the  oral  evidence  except  to 
the  extent  the  substance  thereof  is  stipu¬ 
lated  for  the  record.  All  decisions  shall  be 
based  upon  the  hearing  record  and  writ¬ 
ten  findings  shall  be  made. 

8.  Section  1250.109  is  amended  by  the 
addition  of  paragraph  (g)  as  follows: 

§  1250.109  Decisions  and  notices. 

•  *  *  •  • 

(g)  Post  termination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (f )  of  this  section  shall  be  restored 
to  full  eligibility  to  receive  Federal  finan¬ 
cial  assistance  if  it  satisfies  the  terms 
and  conditions  of  that  order  for  such 
eligibility  or  if  it  brings  itself  into  com¬ 
pliance  with  this  regulation  and  provides 
reasonable  assurance  that  it  will  fully 
comply  with  this  regulation. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (f)  of  this  section 
may  at  any  time  request  the  Principal 
Compliance  Officer  to  restore  fully  the 
eligibility  to  receive  Federal  financial 
assistance.  Any  such  request  shall  be  sup¬ 
ported  by  information  showing  that  the 
applicant  or  recipient  has  met  the  re¬ 
quirements  of  subparagraph  (1)  of  this 
paragraph.  If  the  Principal  Compliance 
Officer  determines  that  those  require¬ 
ments  have  been  satisfied,  he  shall 
restore  such  eligibility. 

( 3 )  If  the  Principal  Compliance  Officer 
denies  any  such  request,  the  applicant  or 
recipient  may  submit  a  request  for  a 
hearing  in  writing,  specifying  why  it  be¬ 
lieves  such  official  to  have  been  in  error. 
It  shall  thereupon  be  given  an  expeditious 
hearing,  with  a  decision  on  the  record, 
in  accordance  with  rules  of  procedure 
issued  by  the  Principal  Compliance  Offi¬ 
cer.  The  applicant  or  recipient  will  be 
restored  to  such  eligibility  if  it  proves  at 
such  a  hearing  that  it  satisfied  the  re¬ 
quirements  of  subparagraph  (1)  of  this 
paragraph.  While  proceedings  under  this 
paragraph  are  pending,  the  sanctions 
imposed  by  the  order  issued  under  para¬ 
graph  (f )  of  this  section  shall  remain  in 
effect. 

§  1250.111  [Amended] 

9.  Section  1250.111  is  amended  as 
follows: 


a.  In  paragraph  (a)  the  number  11114 
is  deleted  and  the  number  11246  is 
substituted. 

b.  In  paragraph  (b)  the  word  “pro¬ 
grams”  is  deleted  and  the  words  “finan¬ 
cial  assisatnee”  are  substituted. 

c.  In  paragraph  (c)  the  sentence  “Any 
action  taken,  determination  made,  or  re¬ 
quirement  imposed  by  an  official  of  an¬ 
other  department  or  agency  acting  pur¬ 
suant  to  an  assignment  of  responsibility 
under  this  subsection  shall  have  the  same 
effect  as  though  such  action  has  been 
taken  by  the  responsible  official  of  this 
agency”  is  added  at  the  end  of  the 
paragraph. 

10.  Appendix  A  is  amended  by  the 
substitution  of  “NASA  Federal  Financial 
Assistance  To  Which  This  Part  Applies” 
for  “Programs  of  NASA  To  Which  This 
Part  Applies.” 

George  M.  Low, 
Acting  Administrator. 

(FR  Doc.71-17873  Filed  12-8-71:8:45  am] 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 
[  15  CFR  Part  8  1 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

The  Department  of  Commerce,  in  con¬ 
junction  with  the  other  Federal  agencies 
and  under  the  coordination  of  the  At¬ 
torney  General,  has  participated  in  a 
continuing  study  of  the  regulations  is¬ 
sued  pursuant  to  title  VI  of  the  Civil 
Rights  Act  of  1964.  This  review  has  re¬ 
sulted  in  a  number  of  proposed  uniform 
amendments  being  jointly  adopted  by  the 
Federal  agencies,  including  the  Depart¬ 
ment  of  Commerce,  which  add  to  or 
revise  or  revoke  provisions  of  the  existing 
regulations.  The  Department  has  also 
amended  its  regulations  in  several  re¬ 
spects  of  a  nonuniform  nature,  so  as  to 

(1)  terminate  their  applicability  to  fed¬ 
erally  assisted  programs  which  have  by 
legislation  been  transferred  to  other  Fed¬ 
eral  agencies,  e.g.,  highway  construction 
and  related  projects  now  under  the  De¬ 
partment  of  Transportation,  and  eco¬ 
nomic  development  programs  now  under 
the  Appalachian  Regional  Commission; 

(2)  apply  the  regulations  to  additional 
federally  assisted  programs  now  subject 
to  administration  by  the  Department; 

(3)  revise  the  descriptions  of  the  appli¬ 
cability  of  the  regulations  to  several  fed¬ 
erally  assisted  programs  administered  by 
the  Department;  and  (4)  otherwise  clar¬ 
ify  the  applicability  of  the  regulations. 

In  consideration  of  the  foregoing,  it 
is  proposed  that  Part  8  of  Subtitle  A  of 
Title  15  of  the  Code  of  Federal  Regula¬ 
tions  be  revised  to  read  as  follows: 

Subpart  A — General  Provision;  Prohibitions; 
Nondiscrimination  Clause;  Applicability  to 
Programs 

Sec. 

8.1  Purpose. 

8.2  Application  of  this  part. 
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Sec. 

8.3  Definitions. 

8.4  Discrimination  prohibited. 

8.5  Nondiscrimination  clause. 

8.6  Applicability  of  this  part  to  Depart¬ 

ment-assisted  programs. 

Subpart  B — General  Enforcement 

8.7  Cooperation;  compliance  reports  and 

reviews;  access  to  records. 

8.8  Complaints. 

8.9  Intimidatory  or  retaliatory  acts  pro¬ 

hibited. 

8.10  Investigations. 

8.11  Procedures  for  effecting  compliance. 

8.12  Hearings. 

8.13  Decisions  and  notices. 

8.14  Judicial  review. 

8.15  Effect  on  other  laws;  supplementary 

Instructions;  coordination. 

Appendix  A — Federal  Financial  Assistance  To 
Which  This  Part  Applies 

Authority:  The  provisions  of  this  Part  8 
Issued  under  sec.  602,  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d-l). 

Subpart  A — General  Provisions;  Pro¬ 
hibitions:  Nondiscrimination 

Clause;  Applicability  to  Programs 
§  8.1  Purpose. 

The  purpose  of  this  part  is  to  effectu¬ 
ate  the  provisions  of  title  VI  of  the  Civil 
Rights  Act  of  1964  (hereafter  referred 
to  as  the  “Act”)  to  the  end  that  no  per¬ 
son  in  the  United  States  shall,  on  the 
ground  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  otherwise 
subjected  to  discrimination  under  any 
program  receiving  Federal  financial  as¬ 
sistance  from  the  Department  of  Com¬ 
merce.  This  part  is  consistent  with 
achievement  of  the  objectives  of  the 
statutes  authorizing  the  financial  assist¬ 
ance  given  by  the  Department  of  Com¬ 
merce  as  provided  in  section  602  of  the 
Act. 

§  8.2  Application  of  this  part. 

(a)  This  part  applies  to  any  program 
for  which  Federal  financial  assistance  is 
authorized  under  a  law  administered  by 
the  Department,  including  the  federally 
assisted  programs  listed  in  Appendix  A 
to  this  part  and  as  said  appendix  may 
be  amended.  It  applies  to  money  paid, 
property  transferred,  or  other  Federal 
financial  assistance  extended  under  any 
such  program  after  the  effective  date  of 
this  part  pursuant  to  an  application  ap¬ 
proved  prior  to  such  effective  date. 

(b)  This  part  does  not  apply  to  (1) 
any  Federal  financial  assistance  by  way 
of  insurance  or  guaranty  contracts,  (2) 
money  paid,  property  transferred,  or 
other  assistance  extended  under  any 
such  program  before  the  effective  date 
of  this  part,  except  where  such  assist¬ 
ance  was  subject  to  the  title  VI  regula¬ 
tions  of  this  Department  or  of  any  other 
agency  whose  responsibilities  are  now 
exercised  by  this  Department,  (3)  any 
assistance  to  any  individual  who  is  the 
ultimate  beneficiary  under  any  such  pro¬ 
gram,  or  (4)  any  employment  practice, 
under  any  such  program,  of  any  em¬ 
ployer,  employment  agency,  or  labor  or¬ 
ganization,  except  to  the  extent  de¬ 
scribed  in  §  8.4(c) .  The  fact  that  a  pro¬ 


gram  is  not  listed  in  Appendix  A  shall 
not  mean,  if  title  VI  of  the  Act  is  other¬ 
wise  applicable,  that  such  program  is  not 
covered.  Other  programs  under  statutes 
now  in  force  or  hereinafter  enacted  may 
be  added  to  the  list  by  notice  published 
in  the  Federal  Register. 

§  8.3  Definitions. 

(a)  “Department”  means  the  Depart¬ 
ment  of  Commerce,  and  includes  each 
and  all  of  its  operating  and  equivalent 
other  units. 

(b)  “Secretary”  means  the  Secretary 
of  Commerce. 

(c)  “United  States”  means  the  States 
of  the  United  States,  the  District  of  Co¬ 
lumbia,  Puerto  Rico,  the  Virgin  Islands, 
American  Samoa,  Guam,  Wake  Island, 
the  Canal  Zone,  and  the  territories  and 
possessions  of  the  United  States,  and  the 
term  “State”  means  any  one  of  the 
foregoing. 

(d)  “Person”  means  an  individual  in 
the  United  States  who  is  or  is  eligible 
to  be  a  participant  in  or  an  ultimate 
beneficiary  of  any  program  which  re¬ 
ceives  Federal  financial  assistance,  and 
includes  an  individual  who  is  an  owner 
or  member  of  a  firm,  corporation,  or 
other  business  or  organization  which  is 
or  is  eligible  to  be  a  participant  in  or 
an  ultimate  beneficiary  of  such  a  pro¬ 
gram.  Where  a  primary  objective  of  the 
Federal  financial  assistance  to  a  pro¬ 
gram  is  to  provide  employment,  “per¬ 
son”  includes  employees  or  applicants  for 
employment  of  a  recipient  or  other  party 
subject  to  this  part  under  such  program. 

(e)  “Responsible  department  official” 
with  respect  to  any  program  receiving 
Federal  financial  assistance  means  the 
Secretary  or  other  official  of  the  Depart¬ 
ment  who  by  law  or  by  delegation  has 
the  principal  authority  within  the  De¬ 
partment  for  the  administration  of  a 
law  extending  such  assistance.  It  also 
means  any  officials  so  designated  by  due 
delegation  of  authority  within  the  De¬ 
partment  to  act  in  such  capacity  with 
regard  to  any  program  under  this  part. 

(f)  “Federal  financial  assistance”  in¬ 
cludes  (1)  grants,  loans,  or  agreements 
for  participation  in  loans,  of  Federal 
funds,  (2)  the  grant  or  donation  of  Fed¬ 
eral  property  or  interests  in  property,  (3) 
the  sale  or  lease  of,  or  the  permission 
to  use  (on  other  than  a  casual  or  tran¬ 
sient  basis) ,  Federal  property  or  any  in¬ 
terest  in  such  property  or  in  property  in 
which  the  Federal  Government  has  an 
interest,  without  consideration,  or  at  a 
nominal  consideration,  or  at  a  considera¬ 
tion  which  is  reduced,  for  the  purpose 
of  assisting  the  recipient,  or  in  recogni¬ 
tion  of  the  public  interest  to  be  served 
by  such  sale  or  lease  to  or  use  by  the 
recipient,  (4)  waiver  of  charges  which 
would  normally  be  made  for  the  furnish¬ 
ing  of  Government  services,  (5)  the  de¬ 
tail  of  Federal  personnel,  (6)  technical 
assistance,  and  (7)  any  Federal  agree¬ 
ment,  arrangement,  contract,  or  other 
instrument  which  has  as  one  of  its  pur¬ 
poses  the  provision  of  assistance. 

(g)  “Program”  includes  any  program, 
project,  or  activity  for  the  planning  or 
provision  of  services,  financial  aid,  prop¬ 


erty,  other  benefits,  or  facilities  for  fur¬ 
nishing  services,  financial  aid,  property, 
or  other  benefits,  whether  provided  by 
the  recipient  or  by  others  through  con¬ 
tracts  or  other  arrangements  with  the 
recipient,  with  the  aid  of  Federal  finan¬ 
cial  assistance,  or  with  the  aid  of  any 
non-Federal  funds,  property,  facilities 
or  other  resources  which  are  provided  to 
meet  the  conditions  under  which  Federal 
financial  assistance  is  extended  or  which 
utilizes  federally  assisted  property,  fa¬ 
cilities  or  resources. 

(h)  “Facility”  includes  all  or  any  por¬ 
tion  of  structures,  equipment,  vessels,  or 
other  real  or  personal  property  or  in¬ 
terests  therein,  and  the  provision  of  fa¬ 
cilities  includes  the  construction,  expan¬ 
sion,  renovation,  remodeling,  alteration, 
contract  for  use,  or  acquisition  of 
facilities. 

(i)  “Recipient”  means  any  govern¬ 
mental,  public  or  private  agency,  institu¬ 
tion,  organization,  or  other  entity,  or  any 
individual,  who  or  which  is  an  applicant 
for  Federal  financial  assistance,  or  to 
whom  Federal  financial  assistance  is  ex¬ 
tended  directly  or  through  another  re¬ 
cipient  for  or  in  connection  with  any 
program.  Recipient  further  includes  a 
subgrantee,  an  entity  which  leases  or 
operates  a  facility  for  or  on  behalf  of  a 
recipient,  and  any  successors,  assignees, 
or  transferees  of  any  kind  of  the  re¬ 
cipient,  but  does  not  include  any  person 
who  is  an  ultimate  beneficiary  under  any 
program. 

( j )  “Primary  recipient”  means  any  re¬ 
cipient  which  is  authorized  or  required 
to  extend  or  distribute  Federal  financial 
assistance  to  another  recipient  for  the 
purpose  of  carrying  out  a  program. 

(k)  “Applicant”  means  one  who  sub¬ 
mits  an  application,  request,  or  plan  re¬ 
quired  to  be  approved  by  a  responsible 
Department  official,  or  by  a  primary  re¬ 
cipient,  as  a  condition  to  eligibility  for 
Federal  financial  assistance,  and  “ap¬ 
plication”  means  such  an  application,  re¬ 
quest,  or  plan. 

(l)  “Other  parties  subject  to  this  part” 
includes  any  governmental,  public  or  pri¬ 
vate  agency,  institution,  organization,  or 
other  entity,  or  any  individual,  who  or 
which,  like  a  recipient,  is  not  to  engage  in 
discriminatory  acts  with  respect  to  ap¬ 
plicable  persons  covered  by  this  part,  be¬ 
cause  of  his  or  its  direct  or  substantial 
participation  in  any  program,  such  as  a 
contractor,  subcontractor,  provider  of 
employment,  or  user  of  facilities  or  serv¬ 
ices  provided  under  any  program. 

§  8.4  Discrimination  prohibited. 

(a)  General.  No  person  in  the  United 
States  shall,  on  the  ground  of  race,  color, 
or  national  origin  be  excluded  from  par¬ 
ticipation  in,  be  denied  the  benefits  of, 
or  be  otherwise  subjected  to  discrimina¬ 
tion  under,  any  program  to  which  this 
part  applies. 

(b)  Specific  discriminatory  acts  pro¬ 
hibited.  (1)  A  recipient  of  Federal  fi¬ 
nancial  assistance,  or  other  party  sub¬ 
ject  to  this  part  under  any  program  to 
which  this  part  applies,  shall  not  par¬ 
ticipate,  directly  or  through  contractual 
or  other  arrangements,  in  any  act  or 
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course  of  conduct  which,  on  the  ground 
of  race,  color,  or  national  origin: 

Ci)  Denies  to  a  person  any  service, 
financial  aid,  or  other  benefit  provided 
under  the  program ; 

(ii)  P  -ovides  any  service,  financial  aid, 
or  other  benefit,  to  a  person  which  is  dif¬ 
ferent,  or  is  provided  in  a  different  man¬ 
ner,  from  that  provided  to  others  under 
the  program; 

(iii)  Subjects  a  person  to  segregation 
or  separate  or  other  discriminatory 
treatment  in  any  matter  related  to  his 
receipt  (or  nonreceipt)  of  any  such 
service,  financial  aid,  property,  or  other 
benefit  under  the  program; 

(iv)  Restricts  a  person  in  any  way 
in  the  enjoyment  of  services,  facilities, 
or  any  other  advantage,  privilege,  prop¬ 
erty,  or  benefit  provided  to  others  under 
the  programs; 

(v)  Treats  a  person  differently  from 
others  in  determining  whether  he  satis¬ 
fies  any  admission,  enrollment,  quota, 
eligibility,  membership,  or  other  require¬ 
ment  or  condition  which  persons  must 
meet  in  order  to  be  provided  any  serv¬ 
ice,  financial  aid,  or  other  benefit  pro¬ 
vided  under  the  program; 

(vi)  Denies  a  person  an  opportunity 
to  participate  in  the  program  through 
the  provision  of  property  or  services  or 
otherwise,  or  affords  him  an  opportunity 
to  do  so  which  is  different  from  that 
afforded  others  under  the  program  (in¬ 
cluding  the  opportunity  to  participate 
in  the  program  as  an  employee  but  only 
to  the  extent  set  forth  in  paragraph 
(c)  of  this  section) ; 

(vii)  Denies  a  person  the  same  oppor¬ 
tunity  or  consideration  given  others  to 
be  selected  or  retained  or  otherwise  to 
participate  as  a  contractor,  subcontrac¬ 
tor,  or  subgrantee  when  a  program  is 
applicable  thereto ; 

(viii)  Denies  a  person  the  same  op¬ 
portunity  or  consideration  given  others 
to  participate  as  a  member  of  any  plan¬ 
ning,  advisory  or  similar  group  or  body 
which  assists  the  recipient  or  is  utilized 
under  or  in  connection  with  the  program. 

(2)  A  recipient,  or  other  party  subject 
to  this  part  under  any  program,  in  de¬ 
termining  the  types  of  services,  financial 
aid,  or  other  benefits,  or  facilities  which 
will  be  provided  under  any  such  pro¬ 
gram,  or  the  class  of  persons  to  whom,  or 
the  situations  in  which,  such  services, 
financial  aid,  other  benefits,  or  facilities 
wall  be  provided  under  any  such  pro¬ 
gram,  or  the  class  of  persons  to  be  af¬ 
forded  an  opportunity  to  participate  in 
any  such  program,  shall  not,  directly  or 
through  contractual  or  other  arrange¬ 
ments,  utilize  criteria  or  methods  of  ad¬ 
ministration  which  have  the  effect  of 
subjecting  persons  to  discrimination  be¬ 
cause  of  their  race,  color,  or  national  ori¬ 
gin,  or  have  the  effect  of  defeating  or 
substantially  impairing  accomplish¬ 
ment  of  the  objectives  of  the  program  as 
respect  any  persons  of  a  particular  race, 
color,  or  national  origin. 

(3)  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  other  party 
subject  to  this  part  may  not  make  selec¬ 
tions  with  the  purpose  or  effect  of  ex¬ 


cluding  persons  from,  denying  them  the 
benefits  of,  or  subjecting  them  to  dis¬ 
crimination  under  any  program  to  which 
this  part  applies,  on  the  grounds  of  race, 
color  or  national  origin ;  or  with  the  pur¬ 
pose  or  effect  of  defeating  or  substan¬ 
tially  impairing  the  accomplishment  of 
the  objectives  of  the  Act  or  this  part. 

(4)  As  used  in  this  section,  the  serv¬ 
ices,  financial  aid,  or  other  benefits  pro¬ 
vided  under  a  program  receiving  Fed¬ 
eral  financial  assistance  shall  be  deemed 
to  include  any  service,  financial  aid,  or 
other  benefit  provided  or  made  available 
in  or  through  or  utilizing  a  facility  pro¬ 
vided  with  the  aid  of  Federal  financial 
assistance. 

(5)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this 
paragraph  and  paragraph  (c)  of  this 
section  does  not  limit  the  generality  of 
the  prohibition  in  paragraph  (a)  of  this 
section. 

(6)  This  part  does  not  prohibit  the 
consideration  of  race,  color,  or  national 
origin  in  any  program  to  which  this  part 
applies  if  the  purpose  and  effect  of  such 
consideration  are  to  remove  or  overcome 
the  consequences  of  past  or  continuing 
discriminatory  practices  or  impediments. 
Where  previous  or  continuing  discrimi¬ 
natory  practice  or  usage  tends,  on  the 
grounds  of  race,  color,  or  national  origin, 
to  exclude  persons  from  participation  in, 
to  deny  them  the  benefits  of,  or  to  sub¬ 
ject  them  to  discrimination  under  any 
program  to  which  this  part  applies,  the 
recipient  or  other  party  subject  to  this 
part  has  an  obligation  to  take  reasonable 
and  affirmative  action  to  remove  or  over¬ 
come  the  consequences  of  the  prior  or 
continuing  discriminatory  practice  or 
usage,  and  to  accomplish  the  purposes 
of  the  Act. 

(c)  Employment  practices.  (1)  Where 
a  primary  objective  of  the  Federal  finan¬ 
cial  assistance  to  a  program  to  which 
this  part  applies  is  to  provide  employ¬ 
ment,  a  recipient  or  other  party  subject 
to  this  part  shall  not,  directly  or  through 
contractual  or  other  arrangements,  sub¬ 
ject  a  person  to  discrimination  on  the 
ground  of  race,  color,  or  national  origin 
in  its  employment  practices  under  such 
program  (including  recruitment  or  re¬ 
cruitment  advertising,  hiring,  firing,  up¬ 
grading,  promotion,  demotion,  transfer, 
layoff,  termination,  rates  of  pay  or  other 
forms  of  compensation  or  benefits,  selec¬ 
tion  for  training  or  apprenticeship,  use 
of  facilities,  and  treatment  of  em¬ 
ployees)  .  Such  recipients  and  other  par¬ 
ties  subject ’to  this  part  shall  take  af¬ 
firmative  action  to  ensure  that  appli¬ 
cants  are  employed,  and  employees  are 
treated  during  employment  without  re¬ 
gard  to  their  race,  color,  or  national 
origin.  Such  recipients  and  other  parties 
subject  to  this  part  shall,  as  may  be 
required  by  supplemental  regulations, 
develop  a  written  affirmative  action  pro¬ 
gram.  The  requirements  applicable  to 
construction  employment  under  any 
such  program  shall  be  in  addition  to 
those  specified  in  or  pursuant  to  Part  HI 
of  Executive  Order  11246  or  any  Execu¬ 
tive  order  which  supersedes  it.  Federal 
financial  assistance  to  programs  under 


laws  funded  or  administered  by  the  De¬ 
partment  which  has  as  a  primary  objec¬ 
tive  the  providing  of  employment  include 
those  set  forth  in  Appendix  A  II  of  this 
part. 

(2)  Where  a  primary  objective  of  the 
Federal  financial  assistance  to  a  program 
to  which  this  part  applies  is  not  to  pro¬ 
vide  employment,  but  discrimination  on 
the  grounds  of  race,  color,  or  national 
origin,  in  the  employment  practices  of 
the  recipient  or  other  party  subject  to 
this  part,  tends,  on  the  grounds  of  race, 
color,  or  national  origin,  to  exclude  per¬ 
sons  from  participation  in,  to  deny  them 
the  benefits  of,  or  to  subject  them  to 
discrimination  under  arty  such  program, 
the  provisions  of  subparagraph  (1>  of 
this  paragraph  shall  apply  to  the  em¬ 
ployment  practices  of  the  recipient  or 
other  party  subject  to  this  part,  to  the 
extent  necessary  to  assure  equality  of  op¬ 
portunity  to,  and  nondiscriminatory 
treatment  of  such  persons. 

§  8.5  Nondiscrimination  clause. 

(a)  Applicability.  Every  application 
for,  and  every  grant,  loan,  or  contract 
authorizing  approval  of,  Federal  finan¬ 
cial  assistance  to  carry  out  a  program 
and  to  provide  a  facility  subject  to  this 
part,  and  every  modification  or  amend¬ 
ment  thereof,  shall,  as  a  condition  to  its 
approval  and  to  the  extension  of  any 
Federal  financial  assistance  pursuant 
thereto,  contain  or  be  accompanied  by 
an  assurance  that  the  program  will  be 
conducted  in  compliance  with  all  re¬ 
quirements  imposed  by  or  pursuant  to 
this  part.  The  assurances  shall  be  set 
forth  in  a  nondiscrimination  clause.  The 
responsible  Department  official  shall 
specify  the  form  and  contents  of  the 
nondiscrimination  clause  for  each  pro¬ 
gram  as  appropriate. 

(b)  Contents.  Without  limiting  its 
scope  or  language  in  any  way,  a  nondis¬ 
crimination  clause  shall  contain,  where 
determined  to  be  appropriate,  and  in  an 
appropriate  form,  reference  to  the  fol¬ 
lowing  assurances,  undertakings,  and 
other  provisions: 

(1)  That  the  recipient  or  other  party 
subject  to  this  part  will  not  participate 
directly  or  indirectly  in  the  discrimina¬ 
tion  prohibited  by  §  8.4,  including  em¬ 
ployment  practices  when  a  program  cov¬ 
ering  such  is  involved. 

(2)  That  when  employment  practices 
are  covered,  the  recipient  or  other  party 
subject  to  this  part  will  (i)  in  all  solici¬ 
tations  or  advertisements  for  employees 
placed  by  or  for  the  recipient,  state  that 
qualified  applicants  will  receive  consider¬ 
ation  for  employment  without  regard  to 
race,  color  or  national  origin:  (ii)  notify 
each  labor  union  or  representative  of 
workers  with  which  it  has  a  collective 
bargaining  agreement  or  other  contract 
or  understanding  of  the  recipient’s  com¬ 
mitments  under  this  section;  (iii)  post 
the  nondiscrimination  clause  and  the  no¬ 
tice  to  labor  unions  in  conspicuous  places 
available  to  employees  and  applicants 
for  employment;  and  (iv)  otherwise 
comply  with  the  requirements  of  8  8.4(c) . 

(3)  That  in  a  program  Involving  con¬ 
tinuing  Federal  financial  assistance,  the 
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recipient  thereunder  (i)  will  state  that 
the  program  is  (or,  in  the  case  of  a  new 
program,  will  be)  conducted  in  compli¬ 
ance  with  all  requirements  imposed  by 
or  pursuant  to  this  part,  and  (ii)  will 
provide  for  such  methods  of  administra¬ 
tion  for  the  program  as  are  found  by 
the  responsible  Department  official  to 
give  reasonable  assurance  that  all  re¬ 
cipients  of  Federal  financial  assistance 
under  such  program  and  any  other  par¬ 
ties  connected  therewith  subject  to  this 
part  will  comply  with  all  requirements 
imposed  by  or  pursuant  to  this  part. 

(4)  That  the  recipient  agrees  to  secure 
the  compliance  or  to  cooperate  actively 
with  the  Department  to  secure  the  com¬ 
pliance  by  others  with  this  part  and  the 
nondiscrimination  clause  as  may  be  di¬ 
rected  under  an  applicable  program.  For 
instance,  the  recipient  may  be  requested 
by  the  responsible  Department  official  to 
undertake  and  agree  (i)  to  obtain  or  en¬ 
force,  or  to  assist  and  cooperate  actively 
with  the  responsible  Department  official 
in  obtaining  or  enforcing,  the  compli¬ 
ance  of  other  recipients  or  of  other  par¬ 
ties  subject  to  this  part  with  the  non¬ 
discrimination  required  by  this  part; 
(ii)  to  insert  appropriate  nondiscrimi¬ 
nation  clauses  in  the  respective  contracts 
with  or  grants  to  such  parties;  (iii)  to 
obtain  and  to  furnish  to  the  responsible 
Department  official  such  information  as 
he  may  require  for  the  supervision  or  se¬ 
curing  of  such  compliance;  (iv)  to  carry 
out  sanctions  for  noncompliance  with 
the  obligations  imposed  upon  recipients 
and  other  parties  subject  to  this  part; 
and  (v)  to  comply  with  such  additional 
provisions  as  the  responsible  Depart¬ 
ment  official  deems  appropriate  to  es¬ 
tablish  and  protect  the  interests  of  the 
United  States  in  the  enforcement  of  these 
obligations.  In  the  event  that  the  co¬ 
operating  recipient  becomes  involved  in 
litigation  with  a  noncomplying  party  as 
a  result  of  such  departmental  direction, 
the  cooperating  recipient  may  request 
the  Department  to  enter  into  such  litiga¬ 
tion  to  protect  the  interests  of  the 
United  States. 

(5)  In  the  case  of  real  property,  struc¬ 
tures  or  improvements  thereon,  or  in¬ 
terests  therein,  which  are  acquired  for 
a  program  receiving  Federal  financial 
assistance,  or  in  the  case  where  Federal 
financial  assistance  is  provided  in  the 
form  of  a  transfer  of  real  property  or 
interest  therein  from  the  Federal  Gov¬ 
ernment,  the  instrument  effecting  or 
recording  the  transfer  shall  contain  a 
covenant  running  with  the  land  assuring 
nondiscrimination  for  the  period  during 
which  the  real  property  is  used  for  a 
purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  benefits,  or  for  as 
long  as  the  recipient  retains  ownership 
or  possession  of  the  property,  whichever 
is  longer.  Where  no  transfer  of  property 
is  involved,  but  property  is  improved 
with  Federal  financial  assistance,  the 
recipient  shall  agree  to  include  such  a 
covenant  in  any  subsequent  transfer  of 
such  property.  Where  the  property  is 
obtained  from  the  Federal  Government, 
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such  covenant  may  also  include  a  con¬ 
dition  coupled  with  a  right  to  be  re¬ 
served  by  the  Department  to  revert  title 
to  the  property  in  the  event  of  a  breach 
of  the  covenant  where,  in  the  discretion 
of  the  responsible  Department  official, 
such  a  condition  and  right  of  reverter  is 
appropriate  to  the  program  under  which 
the  real  property  is  obtained  and  to  the 
nature  of  the  grant  and  the  grantee.  In 
such  event  if  a  transferee  of  real  property 
proposes  to  mortgage  or  otherwise  en¬ 
cumber  the  real  property  as  security  for 
financing  construction  of  new,  or  im¬ 
provement  of  existing  facilities  on  such 
property  for  the  purposes  for  which  the 
property  was  transferred,  the  responsible 
Department  official  may  agree,  upon  re¬ 
quest  of  the  transferee  and  if  necessary 
to  accomplish  such  financing,  and  upon 
such  conditions  as  he  deems  appropriate 
to  forbear  the  exercise  of  such  right  to 
revert  title  for  so  long  as  the  lien  of  such 
mortgage  or  other  encumbrance  remains 
effective 

(6)  In  programs  receiving  Federal 
financial  assistance  in  the  form,  or  for 
the  acquisition,  of  real  property  or  an 
interest  in  real  property  to  the  extent 
that  rights  to  space  on,  over,  or  under 
any  such  property  are  included  as  part 
of  the  program  receiving  such  assistance 
the  nondiscrimination  requirements  of 
this  part  shall  extend  to  any  facility 
located  wholly  or  in  part  in  such  space. 

(7)  That  a  recipient  shall  not  take 
action  that  is  calculated  to  bring  about 
indirectly  what  this  part  forbids  it  to 
accomplish  directly. 

(8)  Provisions  specifying  the  extent 
to  which  like  assurances  will  be  required 
of  subgrantees,  contractors  and  subcon¬ 
tractors,  lessees,  transferees,  successors 
in  interest,  and  other  participants  in  the 
program. 

(9)  Provisions  which  give  the  United 
States  a  right  to  seek  judicial  enforce¬ 
ment  of  the  assurances. 

(10)  In  the  case  where  any  assurances 
are  required  from  an  academic,  a  medical 
care,  detention  or  correctional,  or  any 
other  institution  or  facility,  insofar  as 
the  assurances  relate  to  the  institution’s 
practices  with  respect  to  the  admission, 
care,  or  other  treatment  of  persons  by 
the  institution  or  with  respect  to  the 
opportunity  of  persons  to  participate  in 
the  receiving  or  providing  of  services, 
treatment,  or  benefits,  such  assurances 
shall  be  applicable  to  the  entire  institu¬ 
tion  of  facility.  That  requirement  may 
be  waived  by  the  responsible  Department 
official  if  the  party  furnishing  the  assur¬ 
ances  establishes  to  the  satisfaction  of 
the  responsible  Department  official  that 
the  practices  in  designated  parts  or  pro¬ 
grams  of  the  institution  or  facility  will 
in  no  way  affect  its  practices  in  the  pro¬ 
gram  of  the  institution  or  facility  for 
which  Federal  financial  assistance  is  or 
is  sought  to  be  provided,  or  affect  the 
beneficiaries  of  or  participants  in  such 
program.  If  in  any  such  case  the  assist¬ 
ance  is  or  is  sought  for  the  construction 
of  a  facility  or  part  of  a  facility,  the 
assurances  shall  in  any  event  extend  to 
the  entire  facility  and  to  facilities  op¬ 
erated  in  connection  therewith. 
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(11)  In  the  case  where  the  Federal 
financial  assistance  is  in  the  form  of  or 
to  aid  in  the  acquisition  of  personal  prop¬ 
erty,  or  real  property  or  interest  therein 
or  structures  thereon,  the  assurance  shall 
obligate  the  recipients,  or,  in  the  case  of 
a  subsequent  transfer,  the  transferee,  for 
the  period  during  which  the  property  is 
used  for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision 
of  similar  services  and  benefits,  or  for 
as  long  as  the  recipient  or  transferee  re¬ 
tains  ownership  or  possession  of  the 
property,  whichever  is  longer.  In  the  case 
of  any  other  type  or  form  of  assistance, 
the  assurances  shall  be  in  effect  for  the 
duration  of  the  period  during  which  Fed¬ 
eral  financial  assistance  is  extended  to 
the  program. 

§  8.6  Applicability  of  this  part  to  De¬ 
partment  assisted  programs. 

The  following  examples  illustrate  the 
applicability  of  this  part  to  programs 
which  receive  or  may  receive  Federal 
financial  assistance  administered  by  the 
Department.  The  fact  that  a  particular 
program  is  not  listed  does  not  indicate 
that  it  is  not  covered  by  this  part.  The 
discrimination  referred  to  is  that  de¬ 
scribed  in  §  8.4  against  persons  on  the 
ground  of  race,  color,  or  national  origin. 

(a)  Assistance  to  support  economic  de¬ 
velopment  programs.  Discrimination  in 
which  recipients  and  other  parties  sub¬ 
ject  to  this  part  shall  not  engage,  directly 
or  indirectly,  includes  discrimination  in 
(1)  the  letting  of  contracts  or  other  ar¬ 
rangements  for  the  planning,  designing, 
engineering,  acquisition,  construction, 
rehabilitation,  conversion,  enlargement, 
installation,  occupancy,  use,  mainte¬ 
nance,  leasing,  subleasing,  sales,  or  other 
utilization  or  disposition  of  property  or 
facilities  purchased  or  financed  in  whole 
or  in  part  with  the  aid  of  Federal  finan¬ 
cial  assistance;  (2)  the  acquisition  of 
goods  or  services,  or  the  production, 
preparation,  manufacture,  marketing, 
transportation,  or  distribution  of  goods 
or  services  in  connection  with  a  program 
or  its  operations,  (3)  the  onsite  opera¬ 
tion  of  the  project  or  facilities;  (4)  serv¬ 
ices  or  accommodations  offered  to  the 
public  in  connection  with  the  program; 
and  (5)  in  employment  practices  in  con¬ 
nection  with  or  which  affect  the  program 
(as  defined  in  §  8.4(c) ) ;  in  the  following 
programs: 

(i)  Any  program  receiving  Federal  fi¬ 
nancial  assistance  for  the  purchase  or 
development  of  land  and  facilities  (in¬ 
cluding  machinery  and  equipment)  for 
industrial  or  commercial  usage. 

(ii)  Any  program  receiving  Federal  fi¬ 
nancial  assistance  in  the  form  of  loans 
or  direct  or  supplementary  grants  for  the 
acquisition  or  development  of  land  and 
improvements  for  public  works,  public 
service  or  development  facility  usage,  and 
the  acquisition,  construction,  rehabili¬ 
tation,  alteration,  expansion,  or  improve¬ 
ment  of  such  facilities,  including  related 
machinery  and  equipment. 

(iii)  In  any  program  receiving  any 
form  of  technical  assistance  designed  to 
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alleviate  or  prevent  conditions  of  exces¬ 
sive  employment  or  underemployment. 

(iv)  In  any  program  receiving  Federal 
financial  assistance  in  the  form  of  ad¬ 
ministrative  expense  grants. 

(b)  Assistance  to  support  the  training 
of  students.  A  current  example  of  such 
assistance  is  that  received  by  State  mari¬ 
time  academies  or  colleges,  by  contract, 
of  facilities  (vessels) ,  related  equipment 
and  funds  to  train  merchant  marine  of¬ 
ficers.  In  this  and  other  student  training 
programs,  discrimination  which  is  pro¬ 
hibited  by  recipients  and  other  parties 
subject  to  this  part  includes  discrimina¬ 
tion  in  the  selection  of  persons  to  be 
trained  and  in  their  treatment  by  the 
recipients  in  any  aspect  of  the  educa¬ 
tional  process  and  discipline  during  their 
training,  or  in  the  availability  or  use  of 
any  academic,  housing,  eating,  recrea¬ 
tional,  or  other  facilities  and  services,  or 
in  financial  assistance  to  students  fur¬ 
nished  or  controlled  by  the  recipients  or 
incidental  to  the  program.  In  any  case 
where  selection  of  trainees  is  made  from 
a  predetermined  group,  such  as  the  stu¬ 
dents  in  an  institution  or  area,  tfrie  group 
must  be  selected  without  discrimination. 

(c)  Assistance  to  support  mobile  or 
other  trade  fairs.  In  programs  in  which 
operators  of  mobile  trade  fairs  using  U.S.- 
flag  vessels  and  aircraft  and  designed  to 
exhibit  and  sell  U.S.  products  abroad,  or 
in  which  other  trade  fairs  or  exhibitions, 
receive  technical  and  financial  assistance, 
discrimination  which  is  prohibited  by 
recipients  and  other  parties  subject  to 
this  part  includes  discrimination  in  the 
selection  or  retention  of  any  actual  or 
potential  exhibitors,  or  in  access  to  or 
use  of  the  services  or  accommodations  by, 
or  otherwise  with  respect  to  treatment  of, 
exhibitors  or  their  owners,  officers,  em¬ 
ployees,  or  agents. 

(d)  Assistance  to  support  business  en¬ 
tities  eligible  for  trade  adjustment  as¬ 
sistance.  In  programs  in  which  eligible 
business  entities  receive  any  measure  or 
kind  of  technical,  financial  or  tax  ad¬ 
justment  assistance  because  of  or  in  con¬ 
nection  with  the  impact  of  U.S.  interna¬ 
tional  trade  upon  such  business,  discrimi¬ 
nation  which  is  prohibited  by  recipients 
and  other  parties  subject  to  this  part  in¬ 
cludes  discrimination  in  their  employ¬ 
ment  practices  as  defined  in  §  8.4(c). 

(e)  Assistance  to  support  research  and 
development  and  related  activities.  In 
programs  in  which  individuals,  educa¬ 
tional  or  other  institutions,  public  gov¬ 
ernmental  or  business  entities  receive 
Federal  financial  assistance  in  order  to 
encourage  or  foster  research  or  develop¬ 
ment  activities  as  such,  or  to  obtain,  pro¬ 
mote,  develop,  or  protect  thereby  techni¬ 
cal,  scientific,  environmental,  or  other  in¬ 
formation,  products,  facilities,  resources, 
or  services  which  are  to  be  made  available 
to  or  used  by  others,  but  where  such  pro¬ 
grams  do  not  constitute  Government  pro¬ 
curement  of  property  or  services,  dis¬ 
crimination  which  is  prohibited  by  recip¬ 
ients  and  other  parties  subject  to  this 
part  includes  discrimination  with  respect 
to  (1)  the  choice,  retention  or  treatment 
of  contractors,  subcontractors,  sub¬ 
grantees  or  of  any  other  person;  (2)  the 


provision  of  services,  facilities,  or  finan¬ 
cial  aid;  (3)  the  participation  of  any 
party  in  the  research  activities;  (4)  the 
dissemination  to  or  use  by  any  person  of 
the  results  or  benefits  of  the  research  or 
development,  whether  in  the  form  of  in¬ 
formation,  products,  services,  facilities, 
resources,  or  otherwise.  If  research  is 
performed  within  an  educational  institu¬ 
tion  under  which  it  is  expected  that  stu¬ 
dents  or  others  will  participate  in  the 
research  as  a  part  of  their  experience  or 
training,  on  a  compensated  or  uncom¬ 
pensated  basis,  there  shall  be  no  discrim¬ 
ination  in  admission  of  students  to,  or 
in  their  treatment  by,  that  part  of  the 
school  from  which  such  students  are 
drawn  or  in  the  selection  otherwise  of 
trainees  or  participants.  The  recipient 
educational  institutions  will  be  required 
to  give  the  assurances  provided  in 
§  8.5(b)  (10). 

(f)  Assistance  to  aid  in  the  operations 
of  vessels  engaged  in  U.S.  foreign  com¬ 
merce.  In  programs  in  which  the  opera¬ 
tors  of  American-flag  vessels  used  to  fur¬ 
nish  shipping  services  in  the  foreign  com¬ 
merce  of  the  United  States  receive  Fed¬ 
eral  financial  assistance  in  the  form  of 
operating  differential  subsidies,  discrimi¬ 
nation  which  is  prohibited  by  recipients 
and  other  parties  subject  to  this  part  in¬ 
cludes  discrimination  in  soliciting,  ac¬ 
cepting  or  serving  in  any  way  passen¬ 
gers  or  shippers  of  cargo  entitled  to  pro¬ 
tection  in  the  United  States  under  the 
Act. 

Subpart  B — General  Compliance 

§  8,7  Cooperation,  compliance  reports 
and  reviews  and  access  to  records. 

(a)  Cooperation  and  assistance.  Each 
responsible  Department  official  shall  to 
the  fullest  extent  practicable  seek  the 
cooperation  of  recipients  and  other 
parties  subject  to  this  part  in  obtaining 
compliance  with  this  part  and  shall  pro¬ 
vide  assistance  and  guidance  to  recip¬ 
ients  and  other  parties  to  help  them 
comply  voluntarily  with  this  part. 

(b)  Compliance  reports.  Each  recip¬ 
ient  and  other  party  subject  to  this  part 
shall  keep  such  records  and  submit  to  the 
responsible  Department  official  timely, 
complete,  and  accurate  compliance  re¬ 
ports  at  such  times  and  in  such  form  and 
containing  such  information  as  the  re¬ 
sponsible  Department  official  may  deter¬ 
mine  to  be  necessary  to  enable  him  to 
ascertain  whether  the  recipient  or  such 
other  party  has  complied  or  is  complying 
with  this  part.  In  the  case  of  any  pro¬ 
gram  under  which  a  primary  recipient 
extends  Federal  financial  assistance  to 
any  other  recipient,  or  under  which  a 
recipient  is  obligated  to  obtain  or  to  co¬ 
operate  in  obtaining  the  compliance  of 
other  parties  subject  to  this  part,  such 
other  recipients  or  other  parties  shall 
also  submit  such  compliance  reports  to 
the  primary  recipient  or  recipients  as 
may  be  necessary  to  enable,  them  to 
carry  out  their  obligations  under  this 
part. 

(c)  Access  to  sources  of  information. 
Each  recipient  or  other  party  subject  to 
this  part  shall  permit  access  by  the  re¬ 
sponsible  Department  official  or  his 


designee  during  normal  business  hours 
to  such  of  its  books,  records,  accounts, 
and  other  sources  of  information,  and 
its  facilities,  as  may  be  pertinent  to 
ascertain  compliance  with  this  part. 
Where  any  information  required  of  a  re¬ 
cipient  or  other  party  is  in  the  exclusive 
possession  of  another  who  fails  or  refuses 
to  furnish  this  information,  the  recip¬ 
ient  or  other  party  shall  so  certify  in  its 
report  and  shall  set  forth  what  efforts  it 
has  made  to  obtain  the  information. 

(d)  Information  to  beneficiaries  and 
participants.  Each  recipient  or  other 
party  subject  to  this  part  shall  make 
available  to  participants,  beneficiaries, 
and  other  interested  persons  such  infor¬ 
mation  regarding  the  provisions  of  this 
part  and  its  applicability  to  the  program 
under  which  the  recipient  receives  Fed¬ 
eral  financial  assistance,  and  make 
such  information  available  to  them  in 
such  manner  as  this  part  and  the  re¬ 
sponsible  Department  official  finds  nec¬ 
essary  to  apprise  such  persons  of  the 
protections  against  discrimination  as¬ 
sured  them  by  the  Act  and  this  part. 

(e)  Compliance  review.  The  responsi¬ 
ble  Department  official  or  his  designee 
shall  from  time  to  time  review  the  prac¬ 
tices  of  recipients  and  other  parties 
subject  to  this  part  to  determine  whether 
they  are  complying  with  this  part. 

§  8.8  Complaints. 

(a)  Filing  complaints.  Any  person  who 
believes  himself  or  any  specific  class  of 
persons  to  be  subjected  to  discrimination 
prohibited  by  this  part  may  by  himself 
or  by  a  representative  file  with  the  re¬ 
sponsible  Department  official  a  written 
complaint.  A  complaint  shall  be  filed  not 
later  than  90  days  from  the  date  of  the 
alleged  discrimination,  unless  the  time 
for  filing  is  extended  by  the  responsible 
Department  official. 

§  8.9  Intimidatory  or  retaliatory  arts 
prohibited. 

(a)  No  recipient  or  other  party  subject 
to  this  part  shall  intimidate,  threaten, 
coerce,  or  discriminate  against,  any  per¬ 
son  for  the  purpose  of  interfering  with 
any  right  or  privilege  secured  by  section 
601  of  the  Act  or  this  part,  or  because  the 
person  has  made  a  complaint,  testified, 
assisted,  or  participated  in  any  manner 
in  an  investigation,  proceeding,  or 
hearing  under  this  part. 

(b)  The  identity  of  complainants  shall 
be  kept  confidential  except  to  the  extent 
necessary  to  carry  out  the  purposes  of 
this  part,  including  the  conduct  of  any 
investigation,  hearing,  or  judicial  or  other 
proceeding  arising  thereunder. 

§  8.10  Investigations. 

(a)  Making  the  investigation.  The  re¬ 
sponsible  Department  official  or  his  des¬ 
ignee  will  make  a  prompt  investigation 
whenever  a  compliance  review,  report, 
complaint,  or  any  other  information  in¬ 
dicates  a  possible  failure  to  comply  with 
this  part.  The  investigation  shall  in¬ 
clude,  where  appropriate,  a  review  of  the 
pertinent  practices  and  policies  of  the  re¬ 
cipient  or  other  party  subject  to  this 
part,  the  circumstances  under  which  the 
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possible  noncompliance  with  this  part  oc¬ 
curred,  and  other  factors  relevant  to  a 
determination  as  to  whether  there  has 
been  a  failure  to  comply  with  this  part. 

(b)  Resolution  of  matters.  (1)  If  an 
investigation  pursuant  to  paragraph  (a) 
of  this  section  indicates  a  failure  to  com¬ 
ply  with  this  part,  the  responsible  De¬ 
partment  official  will  so  inform  the  re¬ 
cipient  or  other  party  subject  to  this  part 
and  the  matter  will  be  resolved  by  in¬ 
formal  means  whenever  possible.  If  it  has 
been  determined  that  the  matter  cannot 
be  resolved  by  informal  means,  action 
will  be  taken  as  provided  for  in  §  8.11. 

(2)  If  an  investigation  does  not  war¬ 
rant  action  pursuant  to  subparagraph 
(1)  of  this  paragraph,  the  responsible 
Department  official  will  so  inform  the  re¬ 
cipient  or  other  party  subject  to  this  part 
and  the  complainant,  if  any,  in  writing. 

§8.11  Procedures  for  effecting  compli¬ 
ance. 

(a)  General.  If  there  appears  to  be  a 
failure  or  threatened  failure  to  comply 
with  this  part,  and  if  the  noncompliance 
or  threatened  noncompliance  cannot  be 
corrected  by  informal  means,  compliance 
with  this  part  may  be  effected  by  the 
suspension  or  termination  of  or  refusal  to 
grant  or  to  continue  Federal  financial 
assistance  or  by  any  other  means  author¬ 
ized  by  law.  Such  other  means  may  in¬ 
clude,  but  are  not  limited  to,  (1)  a  refer¬ 
ence  to  the  Department  of  Justice  with  a 
recommendation  that  appropriate  pro¬ 
ceedings  be  brought  to  enforce  any  rights 
of  the  United  States  under  any  law  of  the 
United  States  (including  other  titles  of 
the  Act) ,  or  any  assurance  or  othet-  con¬ 
tractual  undertaking,  and  (2)  any  appli¬ 
cable  proceeding  under  State  or  local  law. 

(b)  Noncompliance  with  §  8.5.  If  a  re¬ 
cipient  or  other  party  subject  to  this  part 
fails  or  refuses  to  furnish  an  assurance 
required  under  §  8.5  or  otherwise  fails  or 
refuses  to  comply  with  a  requirement  im¬ 
posed  by  or  pursuant  to  that  section.  Fed¬ 
eral  financial  assistance  may  be  refused 
in  accordance  with  the  procedures  of 
paragraph  (c)  of  this  section.  The  De¬ 
partment  shall  not  be  required  to  pro¬ 
vide  assistance  in  such  a  case  during  the 
pendency  of  the  administrative  proceed¬ 
ings  under  said  paragraph  except  that 
the  Department  shall  continue  assistance 
during  the  pendency  of  such  proceedings 
where  such  assistance  is  due  and  payable 
pursuant  to  an  application  or  contract 
therefor  approved  prior  to  the  effective 
date  of  this  part. 

(c)  Termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial  assist¬ 
ance.  No  order  suspending,  terminating, 
or  refusing  to  grant  or  continue  Federal 
financial  assistance  shall  become  effec¬ 
tive  until  (1)  the  responsible  Department 
official  has  advised  the  recipient  or  other 
party  subject  to  this  part  of  his  failure 
to  comply  and  has  determined  that  com¬ 
pliance  cannot  be  secured  by  voluntary 
means,  (2)  there  has  been  an  express 
finding  on  the  record,  after  opportunity 
for  hearing,  of  a  failure  by  such  recipient 
or  other  party  to  comply  with  a  require¬ 
ment  imposed  by  or  pursuant  to  this  part, 
(3)  the  action  has  been  approved  by  the 
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Secretary  pursuant  to  §  8.13(e),  and  (4) 
the  expiration  of  30  days  after  the  Secre¬ 
tary  has  filed  with  the  committee  of  the 
House  and  the  committee  of  the  Senate 
having  legislative  jurisdiction  over  the 
program  involved,  a  full  written  report  of 
the  circumstances  and  the  grounds  for 
such  action.  Any  action  to  suspend  or 
terminate  or  to  refuse  to  grant  or  to 
continue  Federal  financial  assistance 
shall  be  limited  to  the  particular  political 
entity,  or  part  thereof,  or  other  recipient 
or  other  party  as  to  whom  such  a  find¬ 
ing  has  been  made  and  shall  be  limited  in 
its  effect  to  the  particular  program,  or 
part  thereof,  in  which  such  noncom¬ 
pliance  has  been  so  fouhd. 

(d)  Other  means  authorized  by  law. 
No  action  to  effect  compliance  by  any 
other  means  authorized  by  law  shall  be 
taken  until  (1)  the  responsible  Depart¬ 
ment  official  has  determined  that  compli¬ 
ance  cannot  be  secured  by  voluntary 
means,  (2)  the  recipient  or  other  party 
has  been  notified  of  its  failure  to  comply 
and  of  the  action  to  be  taken  to  effect 
compliance,  and  (3)  the  expiration  of  at 
least  10  days  from  the  mailing  of  such 
notice  to  the  recipient  or  other  party. 
During  this  period  of  at  least  10  days 
additional  efforts  shall  be  made  to  per¬ 
suade  the  recipient  or  other  party  to 
comply  with  this  part  and  to  take  such 
corrective  action  as  may  be  appropriate. 

§8.12  Hearings. 

(a)  Opportunity  for  hearing.  When¬ 
ever  an  opportunity  for  a  hearing  is 
required  by  §  8.11(c),  reasonable  notice 
shall  be  given  by  registered  or  certified 
mail,  return  receipt  requested,  to  the 
affected  recipient  or  other  party  subject 
to  this  part.  This  notice  shall  advise  the 
recipient  or  other  party  of  the  action 
proposed  to  be  taken,  the  specific  pro¬ 
vision  under  which  the  proposed  action 
against  it  is  to  be  taken,  and  the  matters 
of  fact  or  law  asserted  as  the  basis  for 
this  action,  and  either  (1)  fix  a  date  not 
less  than  20  days  after  the  date  of  such 
notice  within  which  the  recipient  or 
other  party  may  request  of  the  responsi¬ 
ble  Department  official  that  the  matter 
be  scheduled  for  hearing,  or  (2)  advise 
the  recipient  or  other  party  that  the 
matter  in  question  has  been  set  down  for 
hearing  at  a  stated  place  and  time.  The 
time  and  place  so  fixed  shall  be  reason¬ 
able  and  shall  be  subject  to  change  for 
cause.  The  complainant,  if  any,  shall  be 
advised  of  the  time  and  place  of  the 
hearing.  A  recipient  or  other  party  may 
waive  a  hearing  and  submit  written  in¬ 
formation  and  argument  for  the  record. 
The  failure  of  a  recipient  or  other  party 
to  request  a  hearing  under  this  para¬ 
graph  of  this  section  or  to  appear  at  a 
hearing  for  which  a  date  has  been  set 
shall  be  deemed  to  be  a  waiver  of  the 
right  to  a  hearing  under  section  602  of 
the  Act  and  §  8.11(c)  and  consent  to  the 
making  of  a  decision  on  the  basis  of  such 
information  as  is  available. 

(b)  Time  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  at  the  offices  of  the 
Department  in  Washington,  D.C.,  at  a 
time  fixed  by  the  responsible  Department 
official  or  hearing  officer  unless  he  deter - 
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mines  that  the  convenience  of  the  recip¬ 
ient  or  other  party  or  of  the  Department 
requires  that  another  place  be  selected. 
Hearings  shall  be  held  before  the  respon¬ 
sible  Department  official,  or  at  his  discre¬ 
tion,  before  a  hearing  officer. 

(c)  Right  to  counsel.  In  all  proceed¬ 
ings  under  this  section,  the  recipient  or 
other  party  and  the  Department  shall 
have  the  right  to  be  represented  by 
counsel. 

(d)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decision,  and  any  ad¬ 
ministrative  review  thereof  shall  be  con¬ 
ducted  in  conformity  with  5  U.S.C. 
554-557  (sections  5-8  of  the  Administra¬ 
tive  Procedures  Act) ,  and  in  accordance 
with  such  rules  of  procedure  as  are 
proper  (and  not  inconsistent  with  this 
section)  relating  to  the  conduct  of  the 
hearing,  giving  of  notices  subsequent  to 
those  provided  for  in  paragraph  (a)  of 
this  section,  taking  of  testimony,  exhibits, 
arguments  and  briefs,  requests  for 
findings,  and  other  related  matters.  Both 
the  Department  and  the  recipient  or 
other  party  shall  be  entitled  to  introduce 
all  relevant  evidence  on  the  issues  as 
stated  ip  the  notice  for  hearing  or  as 
determined  by  the  officer  conducting  the 
hearing  at  the  outset  of  or  during  the 
hearing. 

(2)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted  pursuant 
to  this  part,  but  rules  or  principles  de¬ 
signed  to  assure  production  of  the  most 
credible  evidence  available  and  to  sub¬ 
ject  testimony  to  test  by  cross-examina¬ 
tion  shall  be  applied  where  reasonably 
necessary  by  the  officer  conducting  the 
hearing.  The  hearing  officer  may  exclude 
irrelevant,  immaterial,  or  unduly  repeti¬ 
tious  evidence.  All  documents  and  other 
evidence  offered  or  taken  for  the  record 
shall  be  open  to  examination  by  the 
parties  and  opportunity  shall  be  given  to 
refute  facts  and  arguments  advanced  on 
either  side  of  the  issues.  A  transcript 
shall  be  made  of  the  oral  evidence  except 
to  the  extent  the  substance  thereof  is 
stipulated  for  the  record.  All  decisions 
shall  be  based  upon  the  hearing  record 
and  written  findings  shall  be  made. 

(e)  Consolidated  or  joint  hearings. 
In  cases  in  which  the  same  or  related 
facts  are  asserted  to  constitute  noncom¬ 
pliance  with  this  part  with  respect  to 
two  or  more  programs  to  which  this  part 
applies,  or  noncompliance  with  this  part 
and  the  regulations  of  one  or  more  other 
Federal  departments  or  agencies  issued 
under  title  VI  of  the  Act,  the  Secretary 
may,  by  agreement  with  such  other  de¬ 
partments  or  agencies  where  applicable, 
provide  for  the  conduct  of  consolidated 
or  joint  hearings  and  for  the  application 
to  such  hearings  of  rules  of  procedures 
not  inconsistent  with  this  part.  Final 
decisions  in  such  cases,  insofar  as  this 
part  is  concerned,  shall  be  made  in  ac¬ 
cordance  with  §  8.13. 

§  8.13  Decisions  and  notices. 

(a)  Decision  by  person  other  than  the 
responsible  Department  official.  If  the 
hearing  is  held  by  a  hearing  officer  such 
hearing  officer  shall  either  make  an  ini¬ 
tial  decision,  if  so  authorized,  or  certify 
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the  entire  record  including  his  recom¬ 
mended  findings  and  proposed  decision 
to  the  responsible  Department  official  for 
a  final  decision,  and  a  copy  of  such  initial 
decision  or  certification  shall  be  mailed 
to  the  recipient  or  other  party  subject  to 
this  part.  Where  the  initial  decision  is 
made  by  the  hearing  officer,  the  recipient 
or  other  party  may  within  30  days  of  the 
mailing  of  such  notice  of  initial  decision 
file  with  the  responsible  Department  of¬ 
ficial  his  exceptions  to  the  initial  deci¬ 
sion,  with  his  reasons  therefor.  In  the 
absence  of  exceptions,  the  responsible 
Department  official  may  on  his  own  mo¬ 
tion  within  45  days  after  the  initial  deci¬ 
sion  serve  on  the  recipient  or  other  party 
a  notice  that  he  will  review  the  decision. 
Upon  the  filing  of  such  exceptions  or  of 
such  notice  of  review,  the  responsible  De¬ 
partment  official  shall  review  the  initial 
decision  and  issue  his  own  decision 
thereon  including  the  reasons  therefor. 
In  the  absence  of  either  exceptions  or  a 
notice  of  review  the  initial  decision  shall 
constitute  the  final  decision  of  the  re¬ 
sponsible  Department  official. 

<b)  Decisions  on  record  or  review  by 
the  responsible  Department  official. 
Whenever  a  record  is  certified  to  the 
responsible  Department  official  for  deci¬ 
sion  or  he  reviews  the  decision  of  a  hear¬ 
ing  officer  pursuant  to  paragraph  (a)  of 
this  section,  or  whenever  the  responsible 
Department  official  conducts  the  hear¬ 
ing,  the  recipient  or  other  party  shall 
be  given  reasonable  opportunity  to  file 
with  him  briefs  or  other  written  state¬ 
ments  of  its  contentions,  and  a  copy  of 
the  final  decision  of  the  responsible  De¬ 
partment  official  shall  be  given  in  writing 
to  the  recipient  or  other  party  and  to 
the  complainant,  if  any. 

(c)  Decisions  on  record  where  a  hear¬ 
ing  is  waived.  Whenever  a  hearing  is 
waived  pursuant  to  §  8.12(a)  a  decision 
shall  be  made  by  the  responsible  depart¬ 
mental  official  on  the  record  and  a  copy 
of  such  decision  shall  be  given  in  writing 
to  the  recipient  or  other  party,  and  to 
the  complainant,  if  any. 

(d)  Rulings  required.  Each  decision  of 
a  hearing  officer  or  responsible  Depart¬ 
ment  official  shall  set  forth  his  ruling  on 
each  finding,  conclusion,  or  exception 
presented,  and  shall  identify  the  require¬ 
ment  or  requirements  imposed  by  or  pur¬ 
suant  to  this  part  with  which  it  is  found 
that  the  recipient  or  other  party  has 
failed  to  comply. 

(e)  Approval  by  Secretary.  Any  final 
decision  of  a  responsible  Department 
official  (other  than  the  Secretary)  which 
provides  for  the  suspension  or  termina¬ 
tion  of,  or  the  refusal  to  grant  or  con¬ 
tinue,  Federal  financial  assistance,  or  the 
imposition  of  any  other  sanction  avail¬ 
able  under  this  part  of  the  Act,  shall 
promptly  be  transmitted  to  the  Secre¬ 
tary,  who  may  approve  such  decision, 
may  vacate  it,  or  remit  or  mitigate  any 
sanction  imposed. 

(f)  Content  of  orders.  The  final  de¬ 
cision  may  provide  for  suspension  or  ter¬ 
mination  of,  or  refusal  to  grant  or  con¬ 
tinue,  Federal  financial  assistance,  in 
whole  or  in  part,  under  the  program  in¬ 
volved,  and  may  contain  such  terms, 


conditions,  and  other  provisions  as  are 
consistent  with  and  will  effectuate  the 
purposes  of  the  Act  and  this  part,  includ¬ 
ing  provisions  designed  to  assure  that  no 
Federal  financial  assistance  will  there¬ 
after  be  extended  under  such  program  to 
the  recipient  or  other  party  determined 
by  such  decision  to  be  in  default  in  its 
performance  of  an  assurance  given  by  it 
pursuant  to  this  part,  or  to  have  other¬ 
wise  failed  to  comply  with  this  part,  un¬ 
less  and  until  it  corrects  its  noncompli¬ 
ance  and  satisfies  the  responsible  Depart¬ 
ment  official  that  it  will  fully  comply  with 
this  part. 

(g)  Posttermination  proceedings.  (1) 
Any  recipient  or  other  party  which  is 
adversely  affected  by  an  order  issued 
under  paragraph  (f)  of  this  section  shall 
be  restored  to  full  eligibility  to  receive 
Federal  financial  assistance  if  it  satisfies 
the  terms  and  conditions  of  that  order 
for  such  eligibility  or  if  it  brings  itself 
into  compliance  with  this  part  and  pro¬ 
vides  reasonable  assurance  that  it  will 
fully  comply  with  this  part. 

(2)  Any  recipient  or  other  party  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (f)  of  this  section 
may  at  any  time  request  the  responsible 
Department  official  to  restore  fully  its 
eligibility  to  receive  Federal  financial  as¬ 
sistance.  Any  such  request  shall  be  sup¬ 
ported  by  information  showing  that  the 
recipient  or  other  party  has  met  the  re¬ 
quirements  of  subparagraph  (1)  of  this 
paragraph.  If  the  responsible  Department 
official  determines  that  those  require¬ 
ments  have  been  satisfied,  he  shall  restore 
such  eligibility. 

(3)  If  the  responsible  Department  offi¬ 
cial  denies  any  such  request,  the  recipient 
or  other  party  may  submit  a  request  for  a 
hearing  in  writing,  specifying  why  it  be¬ 
lieves  such  official  to  have  been  in  error. 
It  shall  thereupon  be  given  an  expedi¬ 
tious  hearing,  with  a  decision  on  the 
record  in  accordance  with  rules  of  pro¬ 
cedure  issued  by  the  responsible  Depart¬ 
ment  official.  The  recipient  or  other  party 
will  be  restored  to  such  eligibility  if  it 
proves  at  such  a  hearing  that  it  satisfied 
the  requirements  of  subparagraph  (1) 
of  this  paragraph.  While  proceedings 
under  this  paragraph  are  pending,  the 
sanctions  imposed  by  the  order  issued 
under  paragraph  (f)  of  this  section  shall 
remain  in  effect. 

§  8.14  Judicial  review. 

Action  taken  pursuant  to  section  602 
of  the  Act  is  subject  to  judicial  review  as 
provided  in  section  603  of  the  Act. 

§  8.15  Effect  on  other  laws;  Mipplemcn- 
tarv  instructions;  coordination. 

(a)  Effect  on  other  laws.  All  regula¬ 
tions,  orders,  or  like  directions  heretofore 
issued  by  any  officer  of  the  Department 
which  impose  requirements  designed  to 
prohibit  any  discrimination  against  indi¬ 
viduals  on  the  ground  of  race,  color,  or 
national  origin  under  any  program  to 
which  this  part  applies,  and  which  au¬ 
thorize  the  suspension  or  termination  of 
or  refusal  to  grant  or  to  continue  Fed¬ 
eral  financial  assistance  to  any  recipient 
or  other  party  subject  to  this  part  of  such 


assistance  under  such  program  for  failure 
to  comply  with  such  requirements,  are 
hereby  superseded  to  the  extent  that 
such  discrimination  is  prohibtied  by  this 
part,  except  that  nothing  in  this  part 
shall  be  deemed  to  relieve  any  one  of  any 
obligation  assumed  or  imposed  under  any 
such  superseded  regulation,  order,  in¬ 
struction,  or  like  direction  prior  to  the 
effective  date  of  this  part.  Nothing  in  this 
part,  however,  shall  be  demeed  to  super¬ 
sede  any  of  the  following  (including 
future  amendments  thereof) :  (1)  Execu¬ 
tive  Order  11246  and  regulations  issued 
thereunder,  or  (2)  Executive  Order  11063 
and  regulations  issued  thereunder,  or  any 
other  regulations  or  instructions,  insofar 
as  such  order,  regulations,  or  instructions 
prohibit  discrimination  on  the  ground  of 
race,  color,  or  national  origin  in  any  pro¬ 
gram  or  situation  to  which  this  part  is 
inapplicable,  or  prohibit  discrimination 
on  any  other  ground. 

(b)  Forms  and  instructions.  Each  re¬ 
sponsible  Department  official  shall  issue 
and  promptly  make  available  to  inter¬ 
ested  parties  forms  and  detailed  instruc¬ 
tions  and  procedures  for  effectuating 
this  i>art  as  applied  to  programs  to 
which  this  part  applies  and  for  which 
he  is  responsible. 

(c)  Supervision  and  coordination.  The 
Secretary  may  from  time  to  time  assign 
to  officials  of  the  Department,  or  to  offi¬ 
cials  of  other  departments  or  agencies  of 
the  Government  with  the  consent  of  such 
departments  or  agencies,  responsibilities 
in  connection  with  the  effectuation  of  the 
purposes  of  title  VI  of  the  Act  and  this 
part  (other  than  responsibility  for  final 
decision  as  provided  in  §  8.13),  including 
the  achievement  of  effective  coordination 
and  maximum  uniformity  within  the  De¬ 
partment  and  within  the  executive 
branch  of  the  Government  in  the  appli¬ 
cation  of  title  VI  and  this  part  to  similar 
programs  and  in  similar  situations.  Any 
action  taken,  determination  made,  or 
requirement  imposed  by  an  official  of 
another  Department  or  agency  acting 
pursuant  to  an  assignment  of  responsi¬ 
bility  under  this  paragraph  shall  have 
the  same  effect  as  though  such  action 
had  been  taken  by  the  responsible  official 
of  this  Department. 

Dated:  November  16,  1970. 

Maurice  H.  Stans, 

Secretary  of  Commerce. 

ArPENDix  A 

I.  FEDERAL  FINANCIAL  ASSISTANCE  TO  WHICH 
THIS  PART  APPLIES 

1.  Loans,  grants,  technical  and  other  as¬ 
sistance  for  public  works  and  development 
facilities,  for  supplementing  Federal  grants- 
in-aid,  for  private  businesses,  and  for  other 
purposes,  including  assistance  in  connection 
with  designated  economic  development  dis¬ 
tricts  and  regions,  under  the  Public  Works 
and  Economic  Development  Act  of  1965,  as 
amended  (42  U.S.C.  3121  et  seq.)  and  its 
predecessor  Area  Redevelopment  Act  (42 
U.S.C.  2501  et  seq.). 

2.  Operating  differential  subsidy  assistance 
to  operators  of  U.S.-flag  vessels  engaged  in 
U.S.  foreign  commerce  (46  U.S.C.  1171  et 
seq). 
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3.  Assistance  to  operate  State  Maritime 
Academies  and  Colleges  to  train  merchant 
marine  officers  (46  U.S.C.  1381-1388). 

4.  Assistance  to  trade  fair  operators  (46 
U.S.C.  1122b). 

5.  Trade  adjustment  assistance  to  eligible 
U.S.  businesses  under  the  Trade  Expansion 
Act  Of  1962  (19  U.S.C.  1911-1920). 

6.  Grants  to  nonprofit  Institutions  or  or¬ 
ganizations  to  further  or  obtain  scientific  re¬ 
search  to  be  made  available  to  the  public  or 
Interested  businesses  or  organizations  (e.g., 
42  U.S.C.  1891-1893). 

7.  Assistance  to  upgrade  commercial  fish¬ 
ing  vessels  and  gear  (16  U.S.C.  742c). 

8.  Trade  adjustment  assistance  to  eligible 
U.S.  business  under  the  Automotive  Products 
Trade  Act  of  1965  (Public  Law  89-283,  79 
Stat.  1016). 

9.  Assistance  to  State  projects  designed 
for  the  research  and  development  of  com¬ 
mercial  fisheries  resources  of  the  nation  (16 
U.S.C.  779a— 779f) . 

10.  Assistance  to  States  In  controlling  and 
eliminating  Jellyfish,  other  such  pests  and 
floating  seaweed  (16  U.S.C.  1201  et  seq.). 

11.  Assistance  to  States  and  other  non- 
Federal  Interests  under  cooperative  agree¬ 
ments  to  conserve,  develop,  and  enhance 
Anadromous  and  Great  Lakes  Fisheries  (16 
U.S.C.  757a  et  seq.). 

12.  Assistance  to  States  In  the  acquisition, 
development,  and  propagation  of  disease  re¬ 
sistant  oysters  (16  U.S.C.  760J-760Z). 

13.  Fishing  Development  of  the  South  Pa¬ 
cific — Cooperation  with  State  agencies.  Is¬ 
land  governments  and  educational.  Indus¬ 
trial  or  other  organizations  or  Individuals  In 
conducting  fishing  exploration  and  scientific 
studies  for  development  and  utilization  of 
the  high  seas  fishing  resources  of  the  Pacific 
Ocean  (16  U.S.C.  758b). 

14.  Migratory  Marine  Fishing  Program — 
Cooperation  or  contract  with  State  and  other 
Institutions  or  agencies  In  research  and 
study  of  migratory  marine  fish  of  Interest 
to  recreational  fishermen  (16  U.S.C.  760f). 

15.  Grants  for  education  and  training  of 
personnel  In  commercial  fishing  (16  U.S.C. 
760d) . 

16.  Grants  and  other  assistance  under  the 
National  Sea  Grant  College  and  Program  Act 
of  1966  (33  U.S.C.  1121-1124). 

17.  Cooperation  with  State  or  local  gov¬ 
ernments,  private  agencies,  organizations  or 
individuals  Interested  In  fishery  commodities 
In  order  to  promote  the  flow  of  domestic 
fishery  products  by  conducting  an  educa¬ 
tional  service  and  fishery  technological,  bi¬ 
ological  and  related  research  programs  (15 
U.S.C.  713c-3). 

IL  A  PRIMARY  OBJECTIVE  OP  THE  FEDERAL  FI¬ 
NANCIAL  ASSISTANCE  LISTED  IN  APPENDIX  AL 

WHICH  IS  AUTHORIZED  BY  EACH  OP  THE  FOL¬ 
LOWING  STATUTES  IS  TO  PROVIDE  EMPLOY¬ 
MENT 

1.  Public  Works  and  Economic  Develop¬ 
ment  Act  of  1965,  as  amended,  and  predeces¬ 
sor  Area  Redevelopment  Act. 

2.  Trade  Expansion  Act  of  1962. 

[FR  Doc.71-17874  Filed  12-8-71;8:45  am] 


TENNESSEE  VALLEY  AUTHORITY 

[18  CFR  Part  302] 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

The  purpose  of  the  following  proposed 
amendments  of  Part  302  of  18  CFR  Is 
to  incorporate  in  TVA’s  regulations  un- 
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der  title  VI  of  the  Civil  Rights  Act  of 
1964  uniform  revisions  that  are  being 
jointly  adopted  in  the  interest  of  clarifi¬ 
cation  by  all  agencies  subject  to  title  VL 

1.  The  entry  for  §  302.11  in  the  table 
of  contents  for  Part  302  is  revised  to 
read: 

Sec. 

302.11  Effect  on  other  regulations;  supervi¬ 
sion  and  coordination. 

2.  Subparagraphs  (3)  and  (4)  of  par¬ 
agraph  (b)  of  §  302.3  are  renumbered  as 
subparagraphs  (4)  and  (5),  respectively, 
and  the  following  new  subparagraphs  (3) 
and  (6)  are  inserted: 

§  302.3  Discrimination  prohibited. 

•  •  •  •  » 

(b)  *  *  • 

(3)  In  determining  the  site  or  location 
of  facilities,  a  recipient  may  not  make 
selections  with  the  purpose  or  effect  of 
excluding  individuals  from,  denying  them 
the  benefits  of,  or  subjecting  them  to  dis¬ 
crimination  under  any  program  to  which 
this  regulation  applies,  on  the  grounds 
of  race,  color,  or  national  origin ;  or  with 
the  purpose  or  effect  of  defeating  or  sub¬ 
stantially  impairing  the  accomplishment 
of  the  objectives  of  the  Act  or  this 
regulation. 

•  •  •  •  • 

(6)  This  regulation  does  not  prohibit 
the  consideration  of  race,  color,  or  na¬ 
tional  origin  if  the  purpose  and  effect  are 
to  remove  or  overcome  the  consequences 
of  practices  or  impediments  which  have 
restricted  the  availability  of,  or  partici¬ 
pation  in,  the  program  or  activity  receiv¬ 
ing  Federal  financial  assistance,  on  the 
grounds  of  race,  color,  or  national  origin. 
Where  previous  discriminatory  practice 
or  usage  tends,  on  the  grounds  of  race, 
color,  or  national  origin,  to  exclude  in¬ 
dividuals  from  participation  in,  to  deny 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  or 
activity  to  which  this  regulation  applies, 
the  recipient  has  an  obligation  to  take 
reasonable  action  to  remove  or  overcome 
the  consequences  of  the  prior  discrimina¬ 
tory  practice  or  usage,  and  to  accom¬ 
plish  the  purposes  of  the  Act. 

3.  Paragraph  (b)  of  §  302.4  is  revised 
to  read  as  follows: 

§  302.4  Assurances  required. 

•  •  •  •  • 

(b)  In  the  case  of  real  property,  struc¬ 
tures  or  improvements  thereon,  or  inter¬ 
ests  therein,  which  is  acquired  through 
a  program  of  Federal  financial  assist¬ 
ance,  or  in  the  case  where  Federal  finan¬ 
cial  assistance  is  provided  in  the  form 
of  a  transfer  by  TV  A  of  real  property  or 
interest  therein,  the  instrument  effecting 
or  recording  the  transfer  of  title  shall 
contain  a  convenant  running  with  the 
land  assuring  nondiscrimination  for  the 
period  during  which  the  real  property  is 
used  for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision 
of  similar  services  or  benefits.  Where  no 
transfer  of  property  is  involved,  but 
property  is  improved  under  a  program  of 
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Federal  financial  assistance,  the  recipi¬ 
ent  shall  agree  to  include  such  a  cove¬ 
nant  in  any  subsequent  transfer  of  such- 
property.  Where  the  property  is  obtained 
by  transfer  from  TVA,  the  covenant 
against  discrimination  may  also  include 
a  condition  coupled  with  a  right  to  be 
reserved  by  TVA  to  revert  title  to  the 
property  in  the  event  of  a  breach  of  the 
covenant  where,  in  the  discretion  of 
TVA,  such  a  condition  and  right  of  re¬ 
verter  is  appropriate  to  the  program 
under  which  the  real  property  is  ob¬ 
tained  and  to  the  nature  of  the  grant 
and  the  grantee.  In  such  event  if  a  trans¬ 
feree  of  real  property  proposes  to  mort¬ 
gage  or  otherwise  encumber  the  real 
property  as  security  for  financing  con¬ 
struction  of  new,  or  improvement  of 
existing,  facilities  on  such  property  for 
the  purposes  for  which  the  property  was 
transferred,  TVA  may  agree,  upon  re¬ 
quest  of  the  transferee  and  if  necessary 
to  accomplish  such  financing,  and  upon 
such  conditions  as  it  deems  appropriate, 
to  forbear  the  exercise  of  such  right  to 
revert  title  for  so  long  as  the  lien  of  such 
mortgage  or  other  encumbrance  remains 
effective. 

4.  Paragraph  (d)  of  §  302.7  is  revised 
to  read  as  follows: 

§  302.7  Procedure  for  effecting  compli¬ 
ance. 

•  *  •  •  • 

(d)  Other  means  authorized  by  law. 
No  action  to  effect  compliance  by  any 
other  means  authorized  by  law  shall  be 
taken  until  (1)  TVA  has  determined  that 
compliance  cannot  be  secured  by  volun¬ 
tary  means,  (2)  the  recipient  or  other 
person  has  been  notified  of  its  failure  to 
comply  and  of  the  action  to  be  taken  to 
effect  compliance,  and  (3)  the  expiration 
of  at  least  10  days  from  the  mailing  of 
such  notice  to  the  recipient  or  other  per¬ 
son.  During  this  period  of  at  least  10  days 
additional  efforts  shall  be  made  to  per¬ 
suade  the  recipient  or  other  person  to 
comply  with  the  regulation  and  to  take 
such  corrective  action  as  may  be 
appropriate. 

5.  Paragraph  (d)(1)  of  §  302.8  is  re¬ 
vised  to  read  as  follows: 

§  302.8  Hearings. 

•  #  *  *  # 

(d)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decision,  and  any 
administrative  review  thereof  shall  be 
conducted  in  conformity  with  the  pro¬ 
cedures  contained  in  5  U.S.C.  554-557 
(sections  5-8  of  the  Administrative  Pro¬ 
cedure  Act)  and  in  accordance  with  such 
rules  of  procedure  as  are  proper  (and  not 
inconsistent  with  this  section)  relating 
to  the  conduct  of  the  hearing,  giving  of 
notices  subsequent  to  those  provided  for 
in  paragraph  (a)  of  this  section,  taking 
of  testimony,  exhibits,  arguments  and 
briefs,  requests  for  findings,  and  other 
related  matters.  Both  TVA  and  the  re¬ 
cipient  shall  be  entitled  to  introduce  all 
relevant  evidence  on  the  issues  as  stated 
in  the  notice  for  hearing  or  as  deter¬ 
mined  by  the  officer  conducting  the 
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hearing  at  the  outset  of  or  during  the 
hearing. 

*  •  *  •  • 

6.  A  new  paragraph  (g)  is  added  to 
§  302.9  as  follows: 

§  302.9  Decisions  and  notices. 

*  *  *  *  * 

(g)  Posttermination  proceedings.  (1) 
A  recipient  adversely  affected  by  an 
order  issued  under  paragraph  (f)  of  this 
section  shall  be  restored  to  full  eligibility 
to  receive  Federal  financial  assistance  if 
he  satisfies  the  terms  and  conditions  of 
that  order  for  such  eligibility  or  if  he 
brings  himself  into  compliance  with  this 
regulation  and  provides  reasonable  as¬ 
surance  that  he  will  fully  comply  with 
this  regulation. 

(2)  Any  recipient  adversely  affected 
by  an  order  entered  pursuant  to  para¬ 
graph  (f )  of  this  section  may  at  any  time 
request  TV  A  to  restore  fully  his  eligibility 
to  receive  Federal  financial  assistance. 
Any  such  request  shall  be  supported  by 
information  showing  that  the  recipient 
has  met  the  requirements  of  subpara¬ 
graph  (1)  of  this  paragraph.  If  TV  A 
determines  that  those  requirements  have 
been  satisfied,  it  shall  restore  such 
eligibility. 

(3)  If  TV  A  denies  any  such  request, 
the  recipient  may  submit  a  request  for  a 
hearing  in  writing,  specifying  why  he  be¬ 
lieves  TV  A  to  have  been  in  error.  The  re¬ 
cipient  shall  thereupon  be  given  an  ex¬ 
peditious  hearing,  with  a  decision  on  the 
record,  in  accordance  with  rules  of  pro¬ 
cedure  issued  by  TVA.  The  recipient  will 
be  restored  to  such  eligibility  if  he  proves 
at  such  a  hearing  that  he  satisfied  the 
requirements  of  subparagraph  (1)  of  this 
paragraph.  While  proceedings  under  this 
paragraph  are  pending,  the  sanctions  im¬ 
posed  by  the  order  issued  under  para¬ 
graph  (f )  of  this  section  shall  remain  in 
effect. 

1.  The  title  of  §  302.11  is  revised,  the 
existing  language  of  the  section  is  desig¬ 
nated  paragraph  (a),  and  a  new  para¬ 
graph  (b)  is  added,  all  to  read  as  follows: 

§302.11  Effect  on  other  regulations; 

supervision  and  coordination. 

(a)  Effect  on  other  regulations.  All 
regulations,  orders,  or  like  directions 
heretofore  issued  by  TVA  which  impose 
requirements  designed  to  prohibit  any 
discrimination  against  individuals  on  the 
ground  of  race,  color,  or  national  origin 
under  any  program  to  which  this  regu¬ 
lation  applies,  and  which  authorize  the 
suspension  or  termination  of  or  refusal 
to  grant  or  to  continue  financial  assist¬ 
ance  to  any  recipient  of  such  assistance 
under  such  program  for  failure  to  comply 
with  such  requirements,  are  hereby 
superseded  to  the  extent  that  such  dis¬ 
crimination  is  prohibited  by  this  part, 
except  that  nothing  in  this  part  shall  be 
deemed  to  relieve  any  person  of  any  ob¬ 
ligation  assumed  or  imposed  under  any 
such  superseded  regulation,  order,  in¬ 
struction,  or  like  direction  prior  to  the 
effective  date  of  this  part.  Nothing  in 
this  part,  however,  shall  be  deemed  to 
supersede  any  of  the  following  (including 


future  amendments  thereof):  (1)  Ex¬ 
ecutive  Order  11246  and  regulations 
issued  thereunder,  or  (2)  any  other  regu¬ 
lations  or  instructions,  insofar  as  they 
prohibit  discrimination  on  the  ground 
of  race,  color,  or  national  origin  in  any 
program  or  situation  to  which  this  regu¬ 
lation  is  inapplicable,  or  prohibit  discrim¬ 
ination  on  any  other  ground. 

(b)  Supervision  and  coordination. 
TVA  may  from  time  to  time  assign  to 
officials  of  other  departments  or  agen¬ 
cies  of  the  Government  with  the  consent 
of  such  departments  or  agencies,  respon¬ 
sibilities  in  connection  with  the  effectu¬ 
ation  of  the  purposes  of  title  VI  of  the 
Act  and  this  part  (other  than  responsi¬ 
bility  for  final  decision  as  provided  in 
§  302.9),  including  the  achievement  of 
effective  coordination  and  maximum  uni¬ 
formity  within  the  Executive  Branch  of 
the  Government  in  the  application  of 
title  VT  and  this  part  to  similar  programs 
and  in  similar  situations.  Any  action 
taken,  determination  made,  or  require¬ 
ment  imposed  by  an  official  of  another 
department  or  agency  acting  pursuant 
to  an  assignment  of  responsibility  under 
this  subsection  shall  have  the  same  effect 
as  though  such  action  had  been  taken 
by  TVA. 

8.  The  heading  of  Appendix  A  is  re¬ 
vised  to  read: 

Appendix  A — Federal  Financial  Assistance 
to  Which  These  Regulations  Apply 

Dated:  September  15,  1970. 

Tennessee  Valley 
Authority, 

Lynn  Seeber, 
General  Manager. 
[FR  Doc.71-17875  Filed  12-8-71;8:45  am] 


DEPARTMENT  OF  STATE 

[  22  CFR  Part  141  ] 

[Dept.  Reg.  108.631] 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Part  141  of  Title  22  of  the  Code  of  Fed¬ 
eral  Regulations  is  proposed  to  be 
amended  as  set  forth  below.  The  purpose 
of  these  proposed  amendments  is  to  pro¬ 
mote  uniformity  among  the  Federal 
agencies.  These  amendments  are  uniform 
amendments  adopted  jointly  by  all  Gov¬ 
ernment  agencies  having  title  VI  respon¬ 
sibilities,  for  the  purpose  of  effecting 
necessary  clarification  to  the  title  VI 
regulations. 

1.  Section  141.2  is  revised  to  read  as 
follows: 

§  141.2  Application  of  this  part. 

This  part  applies  to  any  program  for 
which  Federal  financial  assistance,  as  de¬ 
fined  in  this  part,  is  authorized  under  a 
law  administered  by  the  Department  in¬ 
cluding,  but  not  limited  to,  the  federally 
assisted  programs  and  activities  listed  in 
Appendix  A  of  this  part.  It  applies  to 
Federal  financial  assistance  of  any  form, 
including  property  which  may  be  ac¬ 


quired  as  a  result  of  and  in  connection 
with  such  assistance,  extended  under  any 
such  program  after  the  effective  date  of 
this  regulation,  even  if  the  application  is 
approved  prior  to  such  effective  date. 
This  part  does  not  apply  to  (a)  any  Fed¬ 
eral  financial  assistance  by  way  of  insur¬ 
ance  of  guaranty  contracts,  (b)  money 
paid,  property  transferred,  or  other  as¬ 
sistance  extended  under  any  such  pro¬ 
gram  before  the  effective  date  of  this 
regulation,  (c)  any  assistance  to  any  in¬ 
dividual  who  is  the  ultimate  beneficiary 
under  any  such  program,  or  (d)  any  em¬ 
ployment  practice,  under  any  such  pro¬ 
gram,  of  any  employer,  employment 
agency,  or  labor  organization  except  to 
the  extent  described  in  §  141.3(d),  or  (e) 
any  assistance  to  an  activity  carried  on 
outside  the  United  States  by  a  person, 
institution,  or  other  entity  not  located  in 
the  United  States.  The  fact  that  a  pro¬ 
gram  or  activity  is  not  listed  in  Appendix 
A  shall  not  mean,  if  title  VI  of  the  Act  is 
otherwise  applicable,  that  such  program 
is  not  covered.  Transfers  of  surplus 
property  in  the  United  States  are  subject 
to  regulations  issued  by  the  Administra¬ 
tor  of  General  Services  (41  CFR  101-6.2) . 

2.  In  §141.3  subparagraphs  (l)(vi) 
and  (2)  of  paragraph  (b)  are  amended 
and  new  paragraphs  (b)  (5)  and  (d)  are 
added  to  read  as  follows: 

§  141.3  Discrimination  prohibited. 

*  *  *  *  • 

(b)  •  *  * 

(1)  *  •  * 

(vi)  Deny  an  individual  an  oppor¬ 
tunity  to  participate  in  the  program 
through  the  provision  of  services  or 
otherwise  afford  him  an  opportunity 
to  do  so  which  is  different  from  that  af¬ 
forded  others  under  the  program,  in¬ 
cluding  the  opportunity  to  participate  in 
the  program  as  an  employee  in  accord¬ 
ance  with  paragraph  (d)  of  this  sec¬ 
tion. 

(2)  A  recipient,  in  determining  the 
types  of  services,  financial  aid,  or  other 
benefits,  or  facilities  which  will  be  pro¬ 
vided  under  any  such  program,  or  the 
location  or  site  of  any  facilities,  or  serv¬ 
ices,  or  the  class  of  individuals  to  whom, 
or  the  situations  in  which,  such  services, 
financial  aid,  other  benefits,  or  facili¬ 
ties  will  be  provided  under  any  such  pro¬ 
gram  or  the  class  of  individuals  to  be 
afforded  an  opportunity  to  participate 
in  any  such  program,  may  not,  directly 
or  through  contractual  or  other  arrange¬ 
ments,  utilize  criteria  or  methods  of  ad¬ 
ministration  or  select  locations  or  sites 
for  any  facilities  or  services,  which  have 
the  effect  of  subjecting  individuals  to 
discrimination  because  of  their  race, 
color,  or  national  origin,  or  have  the 
effect  of  defeating  or  substantially  im¬ 
pairing  accomplishment  of  the  objectives 
of  the  program  as  respect  individuals  of 
a  particular  race,  color,  or  national 
origin.  ( 

*  *  *  *  * 

(5)  This  regulation  does  not  prohibit 
the  consideration  of  race,  color,  or  na¬ 
tional  origin  if  the  purpose  and  effect  are 
to  remove  or  overcome  the  consequences 
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of  practices  or  impediments  which  have 
restricted  the  availability  of,  or  partici¬ 
pation  in,  the  program  or  activity  receiv¬ 
ing  Federal  financial  assistance,  on  the 
grounds  of  race,  color,  or  national  origin. 
Where  previous  discriminatory  practice 
or  usage  tends,  on  the  grounds  of  race, 
color,  or  national  origin,  to  exclude  in¬ 
dividuals  from  participation  in,  to  deny 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  or 
activity  to  which  this  regulation  applies 
the  applicant  or  recipient  has  an  obliga¬ 
tion  to  take  reasonable  action  to  remove 
or  overcome  the  consequences  of  the 
prior  discriminatory  practice  or  usage, 
and  to  accomplish  the  purpose  of  the 
Act. 

***** 

(d)  Employment  practices.  (1)  Where 
a  primary  objective  of  the  Federal 
financial  assistance  to  a  program  to 
which  this  part  applies  is  to  provide  em¬ 
ployment,  a  recipient  may  not  (directly 
or  through  contractual  or  other  arrange¬ 
ments)  subject  an  individual  to  discrimi¬ 
nation  on  the  ground  of  race,  color,  or 
national  origin  in  its  employment  prac¬ 
tices  under  such  program  (including  re¬ 
cruitment  or  recruitment  advertising, 
employment,  layoff  or  termination,  up¬ 
grading,  demotion,  or  transfer,  rates  of 
pay  or  other  forms  of  compensation,  and 
use  of  facilities),  including  programs 
where  a  primary  objective  of  the  Fed¬ 
eral  financial  assistance  is  (i)  to  reduce 
'  the  unemployment  of  such  individuals 
or  to  help  them  through  employment  to 
meet  subsistence  needs,  (ii)  to  assist  such 
individuals  through  employment  to  meet 
expenses  incident  to  the  commencement 
or  continuation  of  their  education  or 
training,  (iii)  to  provide  work  experience 
which  contributes  to  the  education  or 
training  of  such  individuals,  or  (iv)  to 
provide  remunerative  activity  to  such 
individuals  who  because  of  severe  handi¬ 
caps  cannot  be  readily  absorbed  in  the 
competitive  labor  market. 

(2)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to 
provide  employment,  but  discrimination 
on  the  grounds  of  race,  color,  or  na¬ 
tional  origin  in  the  employment  prac¬ 
tices  of  the  recipient  or  other  persons 
subject  to  the  regulation  tends,  on  the 
grounds  of  race,  color,  or  national  origin, 
to  exclude  individuals  from  participa¬ 
tion  in,  to  deny  them  the  benefits  of,  or 
to  subject  them  to  discrimination  under 
any  program  to  which  this  regulation  ap¬ 
plies,  the  provisions  of  the  foregoing 
paragraph  of  this  paragraph  (d)  shall 
apply  to  the  employment  practices  of 
the  recipient  or  other  persons  subject  to 
the  regulation,  to  the  extent  necessary 
to  assure  equality  of  opportunity  to,  and 
nondiscriminatory  treatment  of,  benefi¬ 
ciaries. 

3.1n§  141.4  paragraphs  (a)  and  (b)(1) 
are  revised  and  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

§  141.4  Assurances  required. 

(a)  General.  (1)  Every  application  for 
Federal  financial  assistance  to  carry  out 
a  program  to  which  this  part  applies,  as 
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a  condition  to  its  approval  and  the  ex¬ 
tension  of  any  Federal  financial  assis¬ 
tance  pursuant  to  the  application,  shall 
contain  or  be  accompanied  by  an  as¬ 
surance  that  the  program  will  be  con¬ 
ducted  or  the  facility  operated  in  com¬ 
pliance  with  all  requirements  imposed  by 
or  pursuant  to  this  part.  The  assurance 
shall  obligate  the  recipient  for  the  period 
during  which  Federal  financial  assistance 
is  extended  pursuant  to  the  application. 

(2)  In  any  case  where  the  Federal  as¬ 
sistance  is  to  provide,  or  is  in  the  form  of 
personal  property,  or  real  property  or 
structures  or  any  interest  therein,  or  such 
property  is  acquired  as  a  result  of  and 
in  connection  with  such  assistance,  the 
assurance  shall  obligate  the  recipient,  or, 
in  the  case  of  subsequent  transfers,  the 
transferees,  for  the  period  during  which 
the  property  is  used  for  a  purpose  for 
which  the  Federal  assistance  was,  or  is 
extended,  or  for  another  purpose  involv¬ 
ing  the  provision  of  similar  services  and 
benefits,  or  for  as  long  as  the  recipient 
retains  ownership  or  possession  of  the 
property,  whichever  is  longer.  Any  as¬ 
surance  relating  to  property  provided 
under  or  acquired  as  a  result  of  or  in 
connection  with  such  assistance  shall  as 
appropriate  require  any  instrument  ef¬ 
fecting  or  recording  transfer,  title  or 
other  evidence  of  ownership  or  right  to 
possession,  to  include  a  covenant  or  con¬ 
dition  assuring  nondiscrimination  for  the 
period  of  obligation  of  the  recipient  or 
any  transferee,  which  may  contain  a 
right  to  be  reserved  to  the  Department 
to  revert  title  or  right  to  possession. 
Where  no  transfer  of  property  is  in¬ 
volved,  but  property  is  improved  cr  any 
interest  of  the  recipient  or  transferee 
therein  is  increased  as  a  result  of  a  pro¬ 
gram  of  Federal  financial  assistance,  the 
recipient  or  transferee  shall  agree  to  in¬ 
clude  such  covenant  or  condition  in 
any  subsequent  transfer  of  such  prop¬ 
erty.  Failure  to  comply  with  any  such 
conditions  or  requirements  contained  in 
such  assurances  shall  render  the  recipi¬ 
ent  and  the  transferees,  where  appropri¬ 
ate,  presumptively  in  noncompliance. 

(3)  The  responsible  Department  offi¬ 
cial  shall  specify  the  form  of  the  fore¬ 
going  assurances  for  each  program,  and 
the  extent  to  which  like  assurances  will 
be  required  of  subgrantees,  contractors 
and  subcontractors,  transferees,  succes¬ 
sors  in  interest,  and  other  participants 
in  the  program.  Any  such  assurance  shall 
include  provisions  which  give  the  United 
States  a  right  to  seek  its  judicial  enforce¬ 
ment. 

(b)  Assurances  from  institutions.  (1) 
In  the  case  of  any  application  for  Fed¬ 
eral  financial  assistance  to  an  institution 
of  higher  education,  including  assistance 
for  construction,  for  research,  for  a  spe¬ 
cial  training  project,  for  a  student  loan 
program,  or  for  any  other  purpose,  the 
assurance  required  by  this  section  shall 
extend  to  admission  practices  and  to  all 
other  practices  relating  to  the  treatment 
of  students. 

*  *  *  *  * 

(c)  Elementary  and  secondary  schools. 
The  requirements  of  paragraph  (a)(1) 
of  this  section  with  respect  to  any  ele- 
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mentary  or  secondary  school  or  school 
system  shall  be  deemed  to  be  satisfied  if 
such  school  or  school  system  ( 1 )  is  sub¬ 
ject  to  a  final  order  of  a  court  of  the 
United  States  for  the  desegregation  of 
such  school  or  school  system,  and  pro¬ 
vides  an  assurance  that  it  will  comply 
with  such  order,  or  (2)  submits  a  plan 
for  the  desegregation  of  such  school  or 
school  system  which  the  responsible  offi¬ 
cial  of  the  Department  of  Health,  Edu¬ 
cation,  and  Welfare  determines  is  ade¬ 
quate  to  accomplish  the  purposes  of  the 
Act  and  this  part  within  the  earliest 
practicable  time,  and  provides  reasonable 
assurance  that  it  will  carry  out  such 
plan;  in  any  case  of  continuing  Federal 
financial  assistance  the  responsible  offi¬ 
cial  of  the  Department  of  Health,  Edu¬ 
cation,  and  Welfare  may  reserve  the 
right  to  redetermine,  after  such  period 
as  may  be  specified  by  him,  the  adequacy 
of  the  plan  to  accomplish  the  purposes 
of  the  Act  and  this  part.  In  any  case  in 
which  a  final  order  of  a  court  of  the 
United  States  for  the  desegregation  of 
such  school  or  school  system  is  entered 
after  submission  of  such  a  plan,  such 
plan  shall  be  revised  to  conform  to  such 
final  order,  including  any  future  modifi¬ 
cation  of  such  order. 

4.  Section  141.7(a)  is  revised  to  read 
as  follows: 

§  141.7  Procedure  for  effecting  compli¬ 
ance. 

(a)  General.  If  there  appears  to  be 
a  failure  or  threatened  failure  to  comply 
with  this  part,  and  if  the  noncompliance 
or  threatened  noncompliance  cannot  be 
corrected  by  informal  means,  compliance 
with  this  part  may  be  effected  by  the 
suspension  or  termination  of  or  refusal  to 
grant  or  to  continue  Federal  financial 
assistance  or  by  any  other  means  au¬ 
thorized  by  law.  Such  other  means  may 
include,  but  are  not  limited  to,  (1)  a 
reference  to  the  Department  of  Justice 
with  a  recommendation  that  appropriate 
proceedings  be  brought  to  enforce  any 
rights  of  the  United  States  under  any 
law  of  the  United  States  (including  other 
titles  of  the  Act),  or  any  assurance  or 
other  contractual  undertaking,  and  (2) 
any  applicable  proceeding  under  State 
or  local  law. 

*  *  *  *  * 

§  141.8  [Amended] 

5.  At  the  end  of  the  second  sentence 
of  §  141.8(b),  change  the  period  to  a 
comma  and  add  the  phrase:  “in  accord¬ 
ance  with  5  U.S.C.  3105  and  3344  (for¬ 
merly  section  11  of  the  Administrative 
Procedure  Act).”  In  (d)  lines  4  and  5, 
change  the  Administrative  Procedure  Act 
citation  to  read  “5  U.S.C.  554-557  (for¬ 
merly  sections  5-8  of  the  Administrative 
Procedure  Act).”  Paragraph  (e)  of  the 
same  section  is  amended  to  read  as 
follows: 

(e)  Consolidated  or  joint  hearings; 
hearings  before  other  agencies.  In  cases 
in  which  the  same  or  related  facts  are 
asserted  to  constitute  noncompliance 
with  this  part  with  respect  to  two  or 
more  programs  to  which  this  part  ap¬ 
plies,  or  noncompliance  with  this  part 
and  regulations  of  one  or  more  other 
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Federal  departments  or  agencies  issued 
under  title  VI  of  the  Act,  the  Secretary 
may,  by  agreement  with  such  other  de¬ 
partments  or  agencies  where  applicable, 
provide  for  the  conduct  of  consolidated 
or  joint  hearings,  and  for  the  application 
to  such  hearings  of  rules  of  procedures 
not  inconsistent  with  this  part,  except 
that  procedural  requirements  of  the 
hearing  agency  if  other  than  this  De¬ 
partment  may  be  adopted  insofar  as  it 
is  determined  by  the  Secretary  that  var¬ 
iations  from  the  procedures  described  in 
this  section  or  elsewhere  as  may  be  re¬ 
quired  under  this  part  do  not  impair  the 
rights  of  the  parties.  The  Secretary  may 
also  transfer  the  hearing  of  any  com¬ 
plaint  to  any  other  department  or  agency, 
with  the  consent  of  that  Department  or 
Agency,  (1)  where  Federal  financial  as¬ 
sistance  to  the  applicant  or  recipient  of 
the  other  Department  or  Agency  is  sub¬ 
stantially  greater  than  that  of  the  De¬ 
partment  of  State,  or  (2)  upon  determi¬ 
nation  by  the  Secretary  that  such 
transfer  would  be  in  the  best  interests 
of  the  Government  of  effectuating  this 
part.  Final  decisions  in  all  such  cases, 
insofar  as  this  part  is  concerned,  shall  be 
made  in  accordance  with  §  141.9. 

§  141.9  [Amended] 

6.  In  §  141.9  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

(g)  Posttermination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (f)  of  this  paragraph  shall  be 
restored  to  full  eligibility  to  receive  Fed¬ 
eral  financial  assistance  if  it  satisfies 
the  terms  and  conditions  of  that  order 
for  such  eligibility  or  if  it  brings  itself 
into  compliance  with  this  regulation  and 
provides  reasonable  assurance  that  it 
will  fully  comply  with  this  regulation. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered 
pursuant  to  paragraph  (f)  of  this  sec¬ 
tion  may  at  any  time  request  the  respon¬ 
sible  Department  official  to  restore  fully 
its  eligibility  to  receive  Federal  financial 
assistance.  Any  such  request  shall  be 
supported  by  information  establishing 
that  the  applicant  or  recipient  has  met 
the  requirements  of  subparagraph  (1) 
of  this  paragraph.  If  the  responsible  De¬ 
partment  official  determines  that  those 
requirements  have  been  satisfied,  he  shall 
restore  such  eligibility,  but  such  deter¬ 
mination  shall  be  in  writing  and  shall  be 
supported  by  evidence  and  findings  of 
fact  which  shall  be  retained  by  the 
Department. 

(3)  If  the  responsible  Department 
official  denies  any  such  request,  the  ap¬ 
plicant  or  recipient  may  submit  a  re¬ 
quest  for  a  hearing  in  writing,  specifying 
why  it  believes  such  official  to  have  been 
in  error.  It  shall  thereupon  be  given  an 
expeditious  hearing,  with  a  decision  on 
the  record,  in  accordance  with  rules  of 
procedure  issued  by  the  responsible 
Department  official.  The  burden  of  sub¬ 
stantiating  compliance  with  the  require¬ 
ments  of  subparagraph  Cl)  of  this  para¬ 
graph  shall  be  on  the  applicant  or  re¬ 
cipient.  While  proceedings  under  this 
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paragraph  are  pending,  the  sanctions  im¬ 
posed  by  the  order  issued  under  para¬ 
graph  (f)  of  this  section  shall  remain  in 
effect. 

7.  In  §  141.11  paragraph  (b)  Is 
amended  to  read  as  follows: 

§  141.11  Effect  on  other  regulations; 
forms  and  instructions. 

•  *  *  *  * 

(b)  Supervision  and  coordination.  The 
Secretary  may  from  time  to  time  assign 
to  officials  of  the  Department,  or  to  of¬ 
ficials  of  other  departments  or  agencies 
of  the  Government  with  the  consent  of 
such  department  or  agencies,  responsi¬ 
bilities  in  connection  with  the  effectua¬ 
tion  of  the  purposes  of  title  VI  of  the 
Act  and  this  part  including  the  achieve¬ 
ment  of  effective  coordination  and  maxi¬ 
mum  uniformity  within  the  Department 
and  within  the  executive  branch  of  the 
Government  in  the  application  of  title 
VI  and  this  part  to  similar  programs  and 
in  similar  situations.  Any  action  taken, 
determination  made,  or  requirement  im¬ 
posed  by  an  official  of  another  depart¬ 
ment  or  agency  acting  pursuant  to  an 
assignment  of  responsibility  under  this 
subsection  shall  have  the  same  effect  as 
though  such  action  had  been  taken  by 
the  responsible  official  of  this  Depart¬ 
ment. 

8.  In  5  141.12  paragraphs  (e)  and  (f) 
are  amended  and  a  new  paragraph  (j)  is 
added  to  read  as  follows: 

§  141.12  P  finitinns. 

***** 

(e)  The  term  “Federal  financial  as¬ 
sistance”  includes  (1)  grants  and  loans 
of  Federal  funds,  (2)  the  grant  or  dona¬ 
tion  of  Federal  property  and  interests  in 
property,  (3)  the  detail  of  Federal  per¬ 
sonnel,  and  (4)  any  Federal  agreement, 
arrangement,  or  other  contract  which  has 
as  one  of  its  purposes  the  provision  of 
assistance  or  other  benefits  to  individuals 
whether  provided  through  employees  of 
the  recipient  of  Federal  financial  assist¬ 
ance  or  provided  by  others  through  con¬ 
tracts  or  other  arrangements  with  the 
recipient. 

(f)  The  term  "program”  includes  any 
program,  project,  or  activity  for  the  pro¬ 
vision  of  services,  financial  aid,  or  other 
benefits  to  individuals  whether  provided 
through  employees  of  the  recipient  of 
Federal  financial  assistance  or  provided 
by  others  through  contracts  or  other  ar¬ 
rangements  with  the  recipient.  Services, 
financial  aid,  or  other  benefits  shall  in¬ 
clude  those  provided  with  the  aid  of  or 
through  any  facility  provided  for  by  the 
aid  of  any  non-Federal  funds,  property, 
or  other  resources  required  to  be  ex¬ 
pended  or  made  available  for  the  pro¬ 
gram  to  meet  matching  requirements  or 
other  conditions  in  order  to  receive  Fed¬ 
eral  assistance. 

•  •  •  •  • 

(j)  The  term  “facility”  includes  all  or 
any  portion  of  structures,  equipment,  or 
other  real  or  personal  property  or  in¬ 
terests  therein,  and  the  provision  of 
facilities  includes  the  construction,  ex¬ 


pansion,  renovation,  remodeling,  altera¬ 
tion,  or  acquisition  of  facilities. 

9.  The  title  in  Appendix  A  is  changed 
to  read  as  follows:  j 

Grants  and  Activities  to  Which  This  Part 
Applies 

(Sec.  602,  Civil  Rights  Act  of  1964,  78  Stat. 
252;  sec.  4,  63  Stat.  Ill,  as  amended;  42  U.S.C. 
2000d,  22  U.S.C.  2658)  • 

[seal]  William  P.  Rogers, 

Secretary  of  State, 

January  29,  1971. 

[PR  Doc.71-17876  Filed  12-8-71;8:45  am] 


Agency  for  International 
Development 

[22  CFR  Part  2091 

[A.I.D.  Reg.  91 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Purpose  of  proposed  amendments.  The 
amendments  being  proposed  to  this  regu¬ 
lation  are  the  uniform  amendments 
adopted  jointly  by  all  Government 
agencies  having  title  VI  responsibilities, 
for  the  purpose  of  effecting  necessary 
clarification  to  the  title  VT  regulations. 

1.  The  present  §  209.4(b)  (3)  is  re¬ 
designated  as  §  209.4(b)  (4) . 

2.  The  present  §  209.4(b)  (4)  is  redesig  ¬ 
nated  8  209.4(b)  (5). 

3.  The  following  new  paragraph  is 
added  to  the  regulation  and  is  designated 
as  8  209.4(b)  (3) : 

(3)  In  determining  the  site  or  locatio.1 
of  facilities,  a  recipient  or  applicant  may 
not  make  selections  with  the  purpose  cr 
effect  of  excluding  individuals  fron, 
denying  them  the  benefits  of,  or  subject¬ 
ing  them  to  discrimination  under  any 
program  to  which  this  regulation  applies, 
on  the  grounds  of  race,  color,  or  national 
origin:  or  with  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Act  of  this  regulation. 

4.  The  following  new  paragraph  is 
added  to  the  regulation  and  is  designated 
as  8  209.4(b)  (6) : 

(6)  This  regulation  does  not  prohibit 
the  consideration  of  race,  color,  or  na¬ 
tional  origin  if  the  purpose  and  effect  are 
to  remove  or  overcome  the  consequences 
of  practices  or  impediments  which  have 
restricted  the  availability,  or  participa¬ 
tion  in,  the  program  or  activity  receiving 
Federal  financial  assistance,  on  the 
grounds  of  race,  color,  or  national  origin. 
Where  previous  discriminatory  practice 
or  usage  tends,  on  the  grounds  of  race, 
color,  or  national  origin,  to  exclude  in¬ 
dividuals  from  participation  in,  to  deny 
them  the  benefits  of,  or  to  subject  (hem 
to  discrimination  under  any  program  or 
activity  to  which  this  regulation  applies, 
the  applicant  or  recipient  has  an  obliga¬ 
tion  to  take  reasonable  action  to  remove 
or  overcome  the  consequences  of  the  prior 
discriminatory  practice  or  usage,  and  to  ( 
accomplish  the  purposes  of  the  Act. 
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5.  Section  209.5(a)  (2)  is  revised  to 
read  as  follows: 

(2)  In  the  case  of  real  property,  struc¬ 
tures  or  improvements  thereon,  or  in¬ 
terests  therein,  which  was  acquired 
through  a  program  of  Federal  financial 
assistance,  or  in  the  case  where  Federal 
financial  assistance  is  provided  in  the 
form  of  a  transfer  of  real  property  or 
interest  therein  from  the  Federal  Gov¬ 
ernment,  the  instrument  effecting  or 
recording  the  transfer  shall  contain  a 
covenant  running  with  the  land  assuring 
nondiscrimination  for  the  period  during 
which  the  real  property  is  used  for  a  pur¬ 
pose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of  similar 
services  or  benefits.  Where  no  transfer  of 
property  is  involved,  but  property  is  im¬ 
proved  under  a  program  of  Federal  fi¬ 
nancial  assistance,  the  recipient  shall 
agree  to  include  such  a  covenant  in  any 
subsequent  transfer  of  such  property. 
Where  the  property  is  obtained  from  the 
Federal  Government,  such  covenant  may 
also  include  a  condition  coupled  with  a 
right  to  be  reserved  by  the  Agency  to  re¬ 
vert  title  to  the  property  in  the  event  of 
a  breach  of  the  covenant  where,  in  the 
discretion  of  the  responsible  Agency  offi¬ 
cial,  such  a  condition  and  right  of  re¬ 
verter  is  appropriate  to  the  program 
under  which  the  real  property  is  ob¬ 
tained  and  to  the  nature  of  the  grant  and 
the  grantee.  In  such  event  if  a  transferee 
of  real  property  proposes  to  mortgage  or 
otherwise  encumber  the  real  property  as 
security  for  financing  construction  of 
new  or  improvement  of  existing  facilities 
on  such  property  for  the  purposes  for 
which  the  property  was  transferred,  the 
Administrator  may  agree,  unon  request 
of  the  transferee  and  if  necessary  to 
accomplish  such  financing,  and  upon 
such  conditions  as  he  deems  appropriate, 
to  forbear  the  exercise  of  such  right  to 
revert  title  for  so  long  as  the  lien  of  such 
mortgage  or  other  encumbrance  remains 
effective. 

6.  Section  208.8  is  corrected  to  read 
S  209.8. 

7.  Section  209.8(d)  is  revised  to  read 
as  follows: 

(d)  Other  means  authorized  by  law. 
No  action  to  effect  compliance  by  any 
other  means  authorized  by  law  shall  be 
taken  until  (1)  the  responsible  Agency 
official  has  determined  that  compliance 
cannot  be  secured  by  voluntary  means, 
(2)  the  recipient  or  other  person  has 
been  notified  of  its  failure  to  comply  and 
of  the  action  to  be  taken  to  effect  com¬ 
pliance,  and  (3)  the  expiration  of  at 
least  10  days  from  the  mailing  of  such 
notice  to  the  recipient  or  other  person. 
During  this  period  of  at  least  10  days 
additional  efforts  shall  be  made  to  per¬ 
suade  the  recipient  or  other  person  to 
comply  with  this  part  and  to  take  such 
corrective  action  as  may  be  appropriate. 

8.  The  last  sentence  of  5  209.9(b)  is 
revised  to  read  as  follows:  “Hearings 
shall  be  held  before  the  Administrator  or 
before  a  hearing  examiner  designated  in 
accordance  with  5  U.S.C.  3105  and  3344 
(section  11  of  the  Administrative  Pro¬ 
cedure  Act) .” 
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9.  The  first  sentence  of  5  209.9(d)  (1) 
is  revised  to  rend  as  follows: 

(1)  The  hearing,  decision,  and  any 
administrative  review  thereof  shall  be 
conducted  in  conformity  with  5  U.S.C. 
554-557  (sections  5-8  of  the  Administra¬ 
tive  Procedure  Act),  and  in  accordance 
with  such  rules  of  procedure  as  are 
proper  (and  not  inconsistent  with  this 
section)  relating  to  the  conduct  of  the 
hearing,  giving  of  notices  subsequent  to 
those  provided  for  in  paragraph  (a)  of 
this  section,  taking  of  testimony,  exhib¬ 
its,  arguments  and  briefs,  requests  for 
findings,  and  other  related  matters.  *  *  * 

10.  The  following  new  paragraph  is 
added  to  the  regulation  and  designated 
as  §  209.10(f) : 

(f)  Post  termination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (e)  of  this  section  shall  be  restored 
to  full  eligibility  to  receive  Federal  finan¬ 
cial  assistance  if  it  satisfies  the  terms  and 
conditions  of  that  order  for  such  eligibil¬ 
ity  or  if  it  brings  itself  into  compliance 
with  this  regulation  and  provides  reason¬ 
able  assurance  that  it  will  fully  comply 
with  this  regulation. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (e)  of  this  section 
may  at  any  time  request  the  responsible 
Agency  official  to  restore  fully  its  eligi¬ 
bility  to  receive  Federal  financial  assist¬ 
ance.  Any  such  request  shall  be  supported 
by  information  showing  that  the  appli¬ 
cant  or  recipient  has  met  the  require¬ 
ments  of  subparagraph  (1)  of  this  para¬ 
graph.  If  the  responsible  Agency  official 
determines  that  those  requirements  have 
been  satisfied,  he  shall  restore  such 
eligibility. 

(3)  If  the  responsible  Agency  official 
denies  any  such  request,  the  applicant 
or  recipient  may  submit  a  request  for  a 
hearing  in  writing,  specifying  why  it  be¬ 
lieves  such  official  to  have  been  in  error. 
It  shall  thereupon  be  given  an  expedi¬ 
tious  hearing,  with  a  decision  on  the 
record,  in  accordance  with  rules  of  pro¬ 
cedure  issued  by  the  responsible  Agency 
official.  The  applicant  or  recipient  will 
be  restored  to  such  eligibility  if  it  proves 
at  such  a  hearing  that  it  satisfied  the  re¬ 
quirements  of  subparagraph  (1)  of  this 
paragraph.  While  proceedings  under  this 
paragraph  are  pending,  the  sanctions  im¬ 
posed  by  the  order  issued  under  para¬ 
graph  (e)  of  this  section  shall  remain 
in  effect. 

11.  The  last  sentence  of  §  209.12(a)  is 
revised  to  read  as  follows:  “Nothing  in 
this  part,  however,  shall  be  deemed  to 
supersede  any  of  the  following  (includ¬ 
ing  future  amendment  thereof) :  (1)  Ex¬ 
ecutive  Order  11246,  and  regulations  is¬ 
sued  thereunder,  or  (2)  any  other 
regulation  or  instruction  insofar  as  it 
prohibits  discrimination  on  the  grounds 
of  race,  color,  or  national  origin  in  any 
program  or  situation  to  which  this  part 
is  inapplicable,  or  prohibits  discrimina¬ 
tion  on  any  other  ground.” 

12.  The  following  new  sentence  is 
added  to  §  209.12(b)  at  the  end  thereof: 
"Any  action  taken,  determination  made, 
or  requirement  imposed  by  an  official  of 
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another  Department  or  Agency  acting 
pursuant  to  an  assignment  of  responsi¬ 
bility  under  this  subsection  shall  have 
the  same  effect  as  though  such  action  had 
been  taken  by  the  responsible  official  of 
this  Agency.” 

13.  The  title  of  Appendix  A  to  the  regu¬ 
lation  is  revised  to  read  as  follows: 

Federal  Financial  Assistance  to  Which 
This  Regulation  Applies 

John  A.  Hannah, 
Administrator,  Agency  lor 
International  Development. 

October  7,  1970. 
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DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 

Office  of  the  Secretary 
[  24  CFR  Part  1  1 

[Docket  No.  R-71- . ] 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

The  regulations  to  effectuate  the  pro¬ 
visions  of  title  VI  of  the  Civil  Rights  Act 
of  1964,  published  under  Part  1  of  Sub¬ 
title  A  of  Title  24  of  the  Code  of  Federal 
Regulations  (issued  at  29  F.R.  16280, 
Dec.  4,  1964,  and  amended  at  32  F.R. 
14819,  Oct.  26,  1967  and  36  F.R.  8784, 
May  13,  1971),  are  hereby  proposed  to  be 
amended  to  effect  certain  clarifications 
in  such  regulations,  to  be  consistent  with 
the  uniform  amendments  being  adopted 
by  Federal  agencies;  to  include  certain 
nonuniform  minor  revisions  such  as 
those  set  forth  in  $  1.7(e)  and  §  1.8(b); 
to  make  a  nonuniform  substantive 
change,  in  §  1.4(b)  (2)  (i),  deleting  “lo¬ 
cation  or”  because  of  new  8  1.4(b)  (3) 
concerning  site  selection;  to  add  in 
§  1.5  a  new  paragraph  (e),  concerning 
elementary  and  secondary  schools;  to 
amend  Appendix  A  to  include  additional 
Department  assistance  to  which  this 
Part  1  applies;  and  otherwise  to  revise 
such  regulations  to  read  as  follows: 

Sec. 

1.1  Purpose. 

1.2  Definitions. 

1.3  Appllctalon  of  Part  1. 

1 .4  Discrimination  prohibited. 

1.5  Assurances  required. 

1.6  Compliance  information. 

1.7  Conduct  of  investigations. 

1.8  Procedure  for  effecting  compliance. 

1.9  Hearings. 

1.10  Decisions  and  notices. 

1.11  Judicial  review. 

1.12  Effect  on  other  regulations;  forms  and 

instructions. 

Appendix  A. 

Authority:  The  provisions  of  this  Part  1 
Issued  under  sec.  602.  78  Stat.  252,  42  UJ3.C. 
2000d-l ;  sec.  7(d),  79  Stat.  670.  42  Ufl.C. 
3535(d);  and  the  laws  listed  in  Appendix  A 
to  this  Part  1. 
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§  1.1  Purpose. 

The  purpose  of  this  Part  1  is  to  effec¬ 
tuate  the  provisions  of  title  VI  of  the 
Civil  Rights  Act  of  1964  (hereafter  re¬ 
ferred  to  as  the  “Act”)  to  the  end  that  no 
person  in  the  United  States  shall,  on  the 
ground  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in,  be  de¬ 
nied  the  benefits  of,  or  be  otherwise  sub¬ 
jected  to  discrimination  under  any  pro¬ 
gram  or  activity  receiving  Federal  finan¬ 
cial  assistance  from  the  Department  of 
Housing  and  Urban  Development. 

§  1.2  Definitions. 

As  used  in  this  Part  1 — 

(a)  The  term  “Department”  means  the 
Department  of  Housing  and  Urban 
Development. 

(b)  The  term  “Secretary”  means  the 
Secretary  of  Housing  and  Urban  De¬ 
velopment. 

(c)  The  term  "responsible  Department 
official”  means  the  Secretary  or,  to  the 
extent  of  any  delegation  of  authority  by 
the  Secretary  to  act  under  this  Part  1, 
any  other  Department  official  to  whom 
the  Secretary  may  hereafter  delegate 
such  authority. 

(d)  The  term  “United  States”  means 
the  States  of  the  United  States,  the  Dis¬ 
trict  of  Columbia,  Puerto  Rico,  the  Vir¬ 
gin  Islands,  American  Samoa,  Guam, 
Wake  Island,  the  Canal  Zone,  and  the 
territories  and  possessions  of  the  United 
States,  and  the  term  “State”  means  any 
one  of  the  foregoing. 

(e)  The  term  “Federal  financial  assist¬ 
ance”  includes  (1)  grants,  loans,  and  ad¬ 
vances  of  Federal  funds,  (2)  the  grant 
or  donation  of  Federal  property  and 
interests  in  property,  (3)  the  detail  of 
Federal  personnel,  (4)  the  sale  and  lease 
of,  and  the  permission  to  use  (on  other 
than  a  casual  or  transient  basis).  Fed¬ 
eral  property  or  any  interest  in  such 
property  without  consideration  or  at  a 
nominal  consideration,  or  at  a  considera¬ 
tion  which  is  reduced  for  the  purpose  of 
assisting  the  recipient,  or  in  recognition 
of  the  public  interest  to  be  served  by  such 
sale  or  lease  to  the  recipient,  and  (5)  any 
Federal  agreement,  arrangement,  or 
other  contract  which  has  as  one  of  its 
purposes  the  provision  of  assistance.  The 
term  “Federal  financial  assistance”  does 
not  include  a  contract  of  insurance  or 
guaranty. 

(f)  The  term  “recipient”  means  any 
State,  political  subdivision  of  any  State, 
or  instrumentality  of  any  State  or  politi¬ 
cal  subdivision,  any  public  or  private 
agency,  institution,  organization,  or  other 
entity,  or  any  individual,  in  any  State,  to 
whom  Federal  financial  assistance  is  ex¬ 
tended,  directly  or  through  another  re¬ 
cipient,  for  any  program  or  activity,  or 
who  otherwise  participates  in  carrying 
out  such  program  or  activity  (such  as  a 
redeveloper  in  the  Urban  Renewal  Pro¬ 
gram)  ,  including  any  successor,  assign, 
or  transferee  thereof,  but  such  term  does 
not  include  any  ultimate  beneficiary 
under  any  such  program  or  activity. 

(g)  The  term  “applicant”  means  one 
who  submits  an  application,  contract,  re¬ 
quest,  or  plan  requiring  Department  ap¬ 
proval  as  a  condition  to  eligibility  for 
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Federal  financial  assistance,  and  the  term 
“application”  means  such  an  application, 
contract,  request,  or  plan. 

§  1.3  Application  of  Part  1. 

This  Part  1  applies  to  any  program  or 
activity  for  which  Federal  financial  as¬ 
sistance  is  authorized  under  a  law  admin¬ 
istered  by  the  Department,  including  any 
program  or  activity  assisted  under  the 
statutes  listed  in  Appendix  A  of  this  Part 
1.  It  applies  to  money  paid,  property 
transferred,  or  other  Federal  financial 
assistance  extended  to  any  such  program 
or  activity  on  or  after  January  3,  1965. 
This  Part  1  does  not  apply  to  (a)  any 
Federal  financial  assistance  by  way  of 
insurance  or  guaranty  contracts,  (b) 
money  paid,  property  transferred,  or 
other  assistance  extended  to  any  such 
program  or  activity  before  January  3, 
1965,  (c)  any  assistance  to  any  person 
who  is  the  ultimate  beneficiary  under  any 
such  program  or  activity,  or  (d)  any 
employment  practice,  under  any  such 
program  or  activity,  of  any  employer, 
employment  agency,  or  labor  organiza¬ 
tion,  except  to  the  extent  described  in 
§  1.4(c).  The  fact  that  certain  financial 
assistance  is  not  listed  in  Appendix  A 
shall  not  mean,  if  title  VI  of  the  Act  is 
otherwise  applicable,  that  such  financial 
assistance  is  not  covered.  Other  financial 
assistance  under  statutes  now  in  force  or 
hereinafter  enacted  may  be  added  to  this 
list  by  notice  published  in  the  Federal 
Register. 

§1.4  Discrimination  prohibited. 

(a)  General.  No  person  in  the  United 
States  shall,  on  the  ground  of  race,  color, 
or  national  origin,  be  excluded  from  par¬ 
ticipation  in,  be  denied  the  benefits  of.  or 
be  otherwise  subjected  to  discrimination 
under  any  program  or  activity  to  which 
this  Part  1  applies. 

(b>  Specific  discriminatory  actions 
prohibited.  (1)  A  recipient  under  any 
program  or  activity  to  which  this  Part  1 
applies  may  not,  directly  or  through  con¬ 
tractual  or  other  arrangements,  on  the 
ground  of  race,  color,  or  national  origin: 

(i)  Deny  a  person  any  housing,  ac¬ 
commodations,  facilities,  services,  finan¬ 
cial  aid,  or  other  benefits  provided  under 
the  program  or  activity; 

(ii)  Provide  any  housing,  accommoda¬ 
tions,  facilities,  services,  financial  aid,  or 
other  benefits  to  a  person  which  are 
different,  or  are  provided  in  a  different 
manner,  from  those  provided  to  others 
under  the  program  or  activity; 

(iii)  Subject  a  person  to  segregation  or 
separate  treatment  in  any  matter  related 
to  his  receipt  of  housing,  accommoda¬ 
tions,  facilities,  services,  financial  aid,  or 
other  benefits  under  the  program  or 
activity; 

(iv)  Restrict  a  person  in  any  way  in 
access  to  such  housing,  accommodations, 
facilities,  services,  financial  aid,  or  other 
benefits,  or  in  the  enjoyment  of  any  ad¬ 
vantage  or  privilege  enjoyed  by  others  in 
connection  with  such  housing,  accom¬ 
modations,  facilities,  services,  financial 
aid,  or  other  benefits  under  the  program 
or  activity; 

(v)  Treat  a  person  differently  from 
others  in  determining  whether  he  satis¬ 


fies  any  occupancy,  admission,  enroll¬ 
ment,  eligibility,  membership,  or  other 
requirement  or  condition  which  persons 
must  meet  in  order  to  be  provided  any 
housing,  accommodations,  facilities,  serv¬ 
ices,  financial  aid,  or  other  benefits  pro¬ 
vided  under  the  program  or  activity; 

(vi)  Deny  a  person  opportunity  to  par¬ 
ticipate  in  the  program  or  activity 
through  the  provision  of  services  or 
otherwise,  or  afford  him  an  opportunity 
to  do  so  which  is  different  from  that  af¬ 
forded  others  under  the  program  or 
activity  (including  the  opportunity  to 
participate  in  the  program  or  activity  as 
an  employee  but  only  to  the  extent  set 
forth  in  paragraph  (c)  of  this  section) . 

(2)  (i)  A  recipient,  in  determining  the 
types  of  housing,  accommodations,  facil¬ 
ities,  services,  financial  aid,  or  other  bene¬ 
fits  which  will  be  provided  under  any  such 
program  or  activity,  or  the  class  of  per¬ 
sons  to  whom,  or  the  situations  in  which, 
such  housing,  accommodations,  facilities, 
services,  financial  aid,  or  other  benefits 
will  be  provided  under  any  such  program 
or  activity,  or  the  class  of  persons  to  be 
afforded  an  opportunity  to  participate  in 
any  such  program  or  activity,  may  not, 
directly  or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  which  have  the  effect 
of  subjecting  persons  to  discrimination 
because  of  their  race,  color,  or  national 
origin,  or  have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  or  activ¬ 
ity  as  respect  to  persons  of  a  particular 
race,  color,  or  national  origin. 

(ii)  A  recipient,  in  operating  low-rent 
housing  with  Federal  financial  assistance 
under  the  United  States  Housing  Act  of 
1937,  as  amended  (42  U.S.C.  1401  et  seq.) , 
shall  assign  eligible  applicants  to  dwell¬ 
ing  units  in  accordance  with  a  plan,  duly 
adopted  by  the  recipient  and  approved  by 
the  responsible  Department  official,  pro¬ 
viding  for  assignment  on  a  community - 
wide  basis  in  sequence  based  upon  the 
date  and  time  the  application  is  received, 
the  size  or  type  of  unit  suitable,  and  fac¬ 
tors  affecting  preference  or  priority 
established  by  the  recipient’s  regulations, 
which  are  not  inconsistent  with  the  ob¬ 
jectives  of  title  VI  of  the  Civil  Rights  Act 
of  1964  and  this  Part  1.  The  plan  may 
allow  an  applicant  to  refuse  a  tendered 
vacancy  for  good  cause  without  losing  his 
standing  on  the  list  but  shall  limit  the 
number  of  refusals  without  cause  as  pre¬ 
scribed  by  the  responsible  Department 
official. 

(iii)  The  responsible  Department 
official  is  authorized  to  prescribe  and 
promulgate  plans,  exceptions,  pro¬ 
cedures,  and  requirements  for  the  assign¬ 
ment  and  reassignment  of  eligible  appli¬ 
cants  and  tenants  consistent  with  the 
purpose  of  subdivision  (ii)  of  this  sub- 
paragraph,  this  Part  1,  and  title  VI  of  the 
Civil  Rights  Act  of  1964,  in  order  to 
effectuate  and-  insure  compliance  with 
the  requirements  imposed  thereunder. 

(3)  In  determining  the  site  or  loca¬ 
tion  of  housing,  accommodations,  or  fa¬ 
cilities,  an  applicant  or  recipient  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  individuals  from. 
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denying  them  the  benefits  of,  or  sub¬ 
jecting  them  to  discrimination  under 
any  program  to  which  this  Part  1 
applies,  on  the  ground  of  race,  color,  or 
national  origin;  or  with  the  purpose  or 
effect  of  defeating  or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  the  Act  or  this  Part  1. 

(4)  As  used  in  this  Part  1  the  housing, 
accommodations,  facilities,  services,  fi¬ 
nancial  aid,  or  other  benefits  provided 
under  a  program  or  activity  receiving 
Federal  financial  assistance  shall  be 
deemed  to  include  any  housing,  accom¬ 
modations,  facilities,  services,  financial 
aid,  or  other  benefits  provided  in  or 
through  a  facility  provided  with  the  aid 
of  Federal  financial  assistance. 

(5)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  para¬ 
graphs  (b)  and  (c)  of  this  section  does 
not  limit  the  generality  of  the  prohibi¬ 
tion  in  paragraph  (a)  of  this  section. 

(6)  This  Part  1  does  not  prohibit  the 
consideration  of  race,  color,  or  national 
origin  if  the  purpose  and  effect  are  to 
remove  or  overcome  the  consequences  of 
practices  or  impediments  which  have  re¬ 
stricted  the  availability  of,  or  participa¬ 
tion  in,  the  program  or  activity  receiving 
Federal  financial  assistance,  on  the 
ground  of  race,  color,  or  national  origin. 
Where  previous  discriminatory  practice 
or  usage  tends,  on  the  ground  of  race, 
color,  or  national  origin,  to  exclude  in¬ 
dividuals  from  participation  in,  to  deny 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  or 
activity  to  which  this  Part  1  applies,  the 
applicant  or  recipient  has  an  obligation 
to  take  reasonable  action  to  remove  or 
overcome  the  consequences  of  the  prior 
discriminatory  practice  or  usage,  and  to 
accomplish  the  purpose  of  the  Act. 

(c)  Employment  practices.  (1)  Where 
a  primary  objective  of  the  Federal  finan¬ 
cial  assistance  to  a  program  or  activity 
to  which  this  Part  1  applies  is  to  provide 
employment,  a  recipient  may  not,  di¬ 
rectly  or  through  contractual  or  other 
arrangements,  subject  a  person  to  dis¬ 
crimination  on  the  ground  of  race,  color, 
or  national  origin  in  its  employment 
practices  under  such  program  or  activity 
(including  recruitment  or  recruitment 
advertising,  employment,  layoff,  termi¬ 
nation,  upgrading,  demotion,  transfer, 
rates  of  pay  or  other  forms  of  compen¬ 
sation  and  use  of  faciilties) .  The  require¬ 
ments  applicable  to  construction  em¬ 
ployment  under  such  program  or  activity 
shall  be  those  specified  in  or  pursuant  to 
Part  III  of  Executive  Order  11246  or  any 
executive  order  which  supersedes  or 
amends  it. 

(2)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to  pro¬ 
vide  employment,  but  discrimination  on 
the  ground  of  race,  color,  or  national 
origin  in  the  employment  practices  of  the 
recipient  or  other  persons  subject  to  this 
Part  1  tends,  on  the  ground  of  race, 
color,  or  national  origin,  to  exclude  in¬ 
dividuals  from  participation  in,  to  deny 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  to 
which  this  Part  1  applies,  the  provisions 
of  this  paragraph  (c)  shall  apply  to  the 
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employment  practices  of  the  recipient 
or  other  persons  subject  to  this  Part  1  to 
the  extent  necessary  to  assure  equality 
of  opportunity  to,  and  nondisc  rimina- 
tory  treatment  of,  beneficiaries. 

§  1.5  Assurances  required. 

(a)  General.  (1)  Every  contract  for 
Federal  financial  assistance  to  carry  out 
a  program  or  activity  to  which  this  Part 
1  applies,  executed  on  or  after  January 
3,  1965,  and  every  application  for  such 
Federal  financial  assistance  submitted 
on  or  after  January  3,  1965,  shall,  as  a 
condition  to  its  approval  and  the  exten¬ 
sion  of  any  Federal  financial  assistance 
pursuant  to  such  contract  or  application, 
contain  or  be  accompanied  by  an  as¬ 
surance  that  the  program  or  activity  will 
be  conducted  and  the  housing,  accommo¬ 
dations,  facilities,  services,  financial  aid, 
or  other  benefits  to  be  provided  will  be 
operated  and  administered  in  compli¬ 
ance  with  all  requirements  imposed  by  or 
pursuant  to  this  Part  1.  In  the  case  of  a 
contract  or  application  where  the  Fed¬ 
eral  financial  assistance  is  to  provide  or 
is  in  the  form  of  personal  property  or 
real  property  or  interest  therein  or  struc¬ 
tures  thereon,  the  assurance  shall  obli¬ 
gate  the  recipient  or,  in  the  case  of  a  sub¬ 
sequent  transfer,  the  transferee,  for  the 
period  during  which  the  property  is  used 
for  a  purpose  for  which  the  Federal  fi¬ 
nancial  assistance  is  extended  or  for 
another  purpose  involving  the  provision 
of  similar  services  or  benefits,  or  for  as 
long  as  the  recipient  retains  ownership 
or  possession  of  the  property,  whichever 
is  longer.  In  all  other  cases  the  assurance 
shall  obligate  the  recipient  for  the  period 
during  which  Federal  financial  assist¬ 
ance  is  extended  pursuant  to  the  con¬ 
tract  or  application.  The  responsible  De¬ 
partment  official  shall  specify  the  form 
of  the  foregoing  assurance  for  such  pro¬ 
gram  or  activity,  and  the  extent  to  which 
like  assurances  will  be  required  of  sub¬ 
grantees,  contractors  and  subcontractors, 
transferees,  successors  in  interest,  and 
other  participants  in  the  program  or 
activity.  Any  such  assurance  shall  in¬ 
clude  provisions  which  give  the  United 
States  a  right  to  seek  its  judicial  enforce¬ 
ment. 

(2)  In  the  case  of  real  property,  struc¬ 
tures  or  improvements  thereon,  or  in¬ 
terests  therein,  acquired  through  a  pro¬ 
gram  of  Federal  financial  assistance  the 
instrument  effecting  any  disposition  by 
the  recipient  of  such  real  property,  struc¬ 
tures  or  improvements  thereon,  or  inter¬ 
ests  therein,  shall  contain  a  covenant 
running  with  the  land  assuring  nondis¬ 
crimination  for  the  period  during  which 
the  real  property  is  used  for  a  purpose  for 
which  the  Federal  financial  assistance  is 
extended  or  for  another  purpose  involv¬ 
ing  the  provision  of  similar  services  or 
benefits.  In  the  case  where  Federal  finan¬ 
cial  assistance  is  provided  in  the  form  of 
a  transfer  of  real  property  or  interests 
therein  from  the  Federal  Government, 
the  instrument  effecting  or  recording  the 
transfer  shall  contain  such  a  covenant. 

(3)  In  program  receiving  Federal  fi¬ 
nancial  assistance  in  the  form,  or  for 
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the  acquisition,  of  real  property  or  an 
interest  in  real  property,  to  the  extent 
that  rights  to  space  on,  over,  or  under 
any  such  property  are  included  as  part 
of  the  program  receiving  such  assistance, 
the  nondiscrimination  requirements  of 
this  Part  1  shall  extend  to  any  facility 
located  wholly  or  in  part  in  such  space. 

(b)  Preexisting  contracts — funds  not 
disbursed.  In  any  case  where  a  contract 
for  Federal  financial  assistance,  to  carry 
out  a  program  or  activity  to  which  this 
Part  1  applies,  has  been  executed  prior  to 
January  3,  1965,  and  the  funds  have  not 
been  fully  disbursed  by  the  Department, 
the  responsible  Department  official  shall, 
where  necessary  to  effectuate  the  pur¬ 
poses  of  this  Part  1,  require  an  assurance 
similar  to  that  provided  in  paragraph  (a) 
of  this  section  as  a  condition  to  the  dis¬ 
bursement  of  further  funds. 

(c)  Preexisting  contracts — periodic 
payments.  In  any  case  where  a  contract 
for  Federal  financial  assistance,  to  carry 
out  a  program  or  activity  to  which  this 
Part  1  applies,  has  been  executed  prior 
to  January  3,  1965,  and  provides  for  pe¬ 
riodic  payments  for  the  continuation  of 
the  program  or  activity,  the  recipient 
shall,  in  connection  with  the  first  appli¬ 
cation  for  such  periodic  payments  on  or 
after  January  3,  1965,  (1)  submit  a  state¬ 
ment  that  the  program  or  activity  is  be¬ 
ing  conducted  in  compliance  with  all 
requirements  imposed  by  or  pursuant  to 
this  Part  1  and  (2)  provide  such  methods 
of  administration  for  the  program  or 
activity  as  are  found  by  the  responsible 
Department  official  to  give  reasonable 
assurance  that  the  recipient  will  comply 
with  all  requirements  imposed  by  or 
pursuant  to  this  Part  1. 

(d)  Assurances  from  institutions.  (1) 
In  the  case  of  any  application  for  Fed¬ 
eral  financial  assistance  to  an  institu¬ 
tion  of  higher  education,  the  assurance 
required  by  this  section  shall  extend  to 
admission  practices  and  to  all  other 
practices  relating  to  the  treatment  of 
students. 

(2)  The  assurance  required  with  re¬ 
spect  to  an  institution  of  higher  educa¬ 
tion,  hospital,  or  any  other  institution, 
insofar  as  the  assurance  relates  to  the 
institution’s  practices  with  respect  to  ad¬ 
mission  or  other  treatment  of  persons  as 
students,  patients,  or  clients  of  the  in¬ 
stitution  or  to  the  opportunity  to  partici¬ 
pate  in  the  provision  of  services  or  other 
benefits  to  such  persons,  shall  be  appli¬ 
cable  to  the  entire  institution  unless 
the  applicant  establishes,  to  the  satis¬ 
faction  of  the  responsible  Department 
official,  that  the  institution’s  practices  in 
designated  parts  or  programs  of  the  in¬ 
stitution  will  in  no  way  affect  its  prac¬ 
tices  in  the  program  of  the  institution 
for  which  Federal  financial  assistance  is 
sought,  or  the  beneficiaries  of  or  par¬ 
ticipants  in  such  program.  If  in  any  such 
case  the  assistance  sought  is  for  the  con¬ 
struction  of  a  facility  or  part  of  a 
facility,  the  assurance  shall  in  any  event 
extend  to  the  entire  facility  and  to  fa¬ 
cilities  operated  in  connection  therewith. 

(e)  Elementary  and  secondary 
schools.  The  requirements  of  this  sec¬ 
tion  with  respect  to  any  elementary  or 
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secondary  school  or  school  system  shall 
be  deemed  to  be  satisfied  if  such  school 
or  school  system  (1)  is  subject  to  a  final 
order  of  a  court  of  the  United  States  for 
the  desegregation  of  such  school  or  school 
system,  and  provides  an  assurance  that 
it  will  comply  with  such  order,  including 
any  future  modification  of  such  order,  or 
(2)  submits  a  plan  for  the  desegregation 
of  such  school  or  school  system  which 
the  responsible  official  of  the  Department 
of  Health,  Education,  and  Welfare  de¬ 
termines  is  adequate  to  accomplish  the 
purposes  of  the  Act  and  this  Part  1  with¬ 
in  the  earliest  practicable  time,  and  pro¬ 
vides  reasonable  assurance  that  it  will 
carry  out  such  plan. 

§  1.6  Compliance  information. 

(a)  Cooperation  and  assistance.  The 
responsible  Department  official  and  each 
Department  official  who  by  law  or  dele¬ 
gation  has  the  principal  responsibility 
within  the  Department  for  the  adminis¬ 
tration  of  any  law  extending  financial 
assistance  subject  to  this  Part  1  shall  to 
the  fullest  extent  practicable  seek  the 
cooperation  of  recipients  in  obtaining 
compliance  with  this  Part  1  and  shall 
provide  assistance  and  guidance  to  re¬ 
cipients  to  help  them  comply  voluntarily 
with  this  Part  1. 

(b)  Compliance  reports.  Each  recip¬ 
ient  shall  keep  such  records  and  submit 
to  the  responsible  Department  official 
or  his  designee  timely,  complete,  and 
accurate  compliance  reports  at  such 
times,  and  in  such  form  and  containing 
such  information,  as  the  responsible  De¬ 
partment  official  or  his  designee  may  de¬ 
termine  to  be  necessary  to  enable  him  to 
ascertain  whether  the  recipient  has  com¬ 
plied  or  is  complying  with  this  Part  1. 

(c)  Access  to  sources  of  information. 
Each  recipient  shall  permit  access  by  the 
responsible  Department  official  or  his 
designee  during  normal  business  hours 
to  such  of  its  books,  records,  accounts, 
and  other  sources  of  information,  and 
its  facilities  as  may  be  pertainent  to 
ascertain  compliance  with  this  Part  1. 
Where  any  information  required  of  a 
recipient  is  in  the  exclusive  possession 
of  any  other  agency,  institution,  or  per¬ 
son  and  this  agency,  institution,  or  per¬ 
son  shall  fail  or  refuse  to  furnish  this 
information,  the  recipient  shall  so  certify 
in  its  report  and  shall  set  forth  what 
efforts  it  has  made  to  obtain  the  infor¬ 
mation. 

(d)  Information  to  beneficiaries  and 
participants.  Each  recipient  shall  make 
available  to  participants,  beneficiaries, 
and  other  interested  persons  such  in¬ 
formation  regarding  the  provisions  of 
this  Part  1  and  its  applicability  to  the 
program  or  activity  under  which  the  re¬ 
cipient  receives  Federal  financial  assist¬ 
ance,  and  make  such  information 
available  to  them  in  such  manner,  as 
the  responsible  Departmnt  official  finds 
necessary  to  apprise  such  persons  of  the 
protections  against  discrimination  as¬ 
sured  them  by  the  Act  and  this  Part  1. 

§1.7  Conduct  of  investigations. 

(a)  Periodic  compliance  reviews.  The 
responsible  Department  official  or  his 
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designee  shall  from  time  to  time  review 
the  practices  of  recipients  to  determine 
whether  they  are  complying  with  this 
Part  1. 

(b)  Complaints.  Any  person  who  be¬ 
lieves  himself  or  any  specific  class  of  per¬ 
sons  to  be  subjected  to  discrimination 
prohibited  by  this  Part  1  may  by  himself 
or  by  a  representative  file  with  the  re¬ 
sponsible  Department  official  or  his  des¬ 
ignee  a  written  complaint.  A  complaint 
must  be  filed  not  later  than  90  days 
from  the  date  of  the  alleged  discrimina¬ 
tion,  unless  the  time  for  filing  is  extended 
by  the  responsible  Department  official  or 
his  designee. 

(c)  Investigations.  The  responsible 
Department  official  or  his  designee  shall 
make  a  prompt  investigation  whenever  a 
compliance  review,  report,  complaint,  or 
any  other  information  indicates  a  pos¬ 
sible  failure  to  comply  with  this  Part  1. 
The  investigation  should  include,  where 
appropriate,  a  review  of  the  pertinent 
practices  and  policies  of  the  recipient,  the 
circumstances  under  which  the  possible 
noncompliance  with  this  Part  1  occurred, 
and  other  factors  relevant  to  a  deter¬ 
mination  as  to  whether  the  recipient 
has  failed  to  comply  with  this  Part  1. 

(d)  Resolution  of  matters.  (1)  If  an 
investigation  pursuant  to  paragraph  (c) 
of  this  section  indicates  a  failure  to  com¬ 
ply  with  this  Part  1,  the  responsible  De¬ 
partment  official  or  his  designee  will  so 
inform  the  recipient  and  the  matter  will 
be  resolved  by  informal  means  whenever 
possible.  If  it  has  been  determined  that 
the  matter  cannot  be  resolved  by  in¬ 
formal  means,  action  will  be  taken  as 
provided  for  in  §  1.8. 

(2)  If  an  investigation  does  not  war¬ 
rant  action  pursuant  to  subparagraph 
(1)  of  this  paragraph  the  responsible  De¬ 
partment  official  or  his  designee  will  so 
inform  the  recipient  and  the  complain¬ 
ant,  if  any,  in  writing. 

(e)  Intimidatory  or  retaliatory  acts 
prohibited.  No  recipient  or  other  person 
shall  intimidate,  threaten,  coerce,  or  dis¬ 
criminate  against  any  person  for  the  pur¬ 
pose  of  interfering  with  any  right  or 
privilege  secured  by  title  VI  of  the  Act 
or  this  Part  1,  or  because  he  has  made  a 
complaint,  testified,  assisted,  or  par¬ 
ticipated  in  any  manner  in  an  investiga¬ 
tion,  proceeding,  or  hearing  under  this 
Part  1.  The  identity  of  complainants 
shall  be  kept  confidential  except  to  the 
extent  necessary  to  carry  out  the  pur¬ 
poses  of  this  Part  1,  including  the  con¬ 
duct  of  any  investigation,  hearing,  or 
judicial  proceeding  arising  thereunder. 

§  1.8  Procedure  for  dTecling  compli¬ 
ance. 

(a)  General.  If  there  appears  to  be  a 
failure  or  threatened  failure  to  comply 
with  this  Part  1,  and  if  the  noncom¬ 
pliance  or  threatened  noncompliance 
cannot  be  corrected  by  informal  means, 
compliance  with  this  Part  1  may  be  ef¬ 
fected  by  the  suspension  or  termination 
of  or  refusal  to  grant  or  to  continue 
Federal  financial  assistance,  or  by  any 
other  means  authorized  by  law.  Such 
other  means  may  include,  but  are  not 


limited  to,  (1)  a  reference  to  the  Depart¬ 
ment  of  Justice  with  a  recommendation 
that  appropriate  proceedings  be  brought 
to  enforce  any  rights  of  the  United  States 
under  any  law  of  the  United  States  (in¬ 
cluding  other  titles  of  the  Act),  or  any 
assurance  or  other  contractual  undertak¬ 
ing,  and  (2)  any  applicable  proceeding 
under  State  or  local  law. 

(b)  Noncompliance  with  §  1.5.  If  an 
applicant  fails  or  refuses  to  furnish  an 
assurance  required  under  §  1.5  or  other¬ 
wise  fails  or  refuses  to  comply  with  the 
requirement  imposed  by  or  pursuant  to 
that  section,  Federal  financial  assistance 
may  be  refused  in  accordance  with  the 
procedures  of  paragraph  (c)  of  this  sec¬ 
tion.  The  Department  shall  not  be  re¬ 
quired  to  provide  assistance  in  such  a 
case  during  the  pendency  of  the  admin¬ 
istrative  proceedings  under  such  para¬ 
graph,  except  that  the  Department  shall 
continue  assistance  during  the  pendency 
of  such  proceedings  where  such  as¬ 
sistance  is  due  and  payable  pursuant  to 
a  contract  therefor  approved  prior  to 
January  3,  1965. 

(c)  Termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial  assist - 
ance.  No  order  suspending,  terminating, 
or  refusing  to  grant  or  continue  Federal 
financial  assistance  shall  become  effec¬ 
tive  until  (1)  the  responsible  Department 
official  has  advised  the  applicant  or  re¬ 
cipient  of  his  failure  to  comply  and  has 
determined  that  compliance  cannot  be 
secured  by  voluntary  means,  (2)  there 
has  been  an  express  finding  on  the  rec¬ 
ord,  after  opportunity  for  hearing,  of  a 
failure  by  the  applicant  or  recipient  to 
comply  with  a  requirement  imposed  by 
or  pursuant  to  this  Part  1,  (3)  the  action 
has  been  approved  by  the  Secretary,  and 
(4)  the  expiration  of  30  days  after  the 
Secretary  has  filed  with  the  committees 
of  the  House  and  Senate  having  legisla¬ 
tive  jurisdiction  over  the  program  or  ac¬ 
tivity  involved  a  full  written  report  of 
the  circumstances  and  the  grounds  for 
such  action.  Any  action  to  suspend  or 
terminate  or  to  refuse  to  grant  or  to  con¬ 
tinue  Federal  financial  assistance  shall 
be  limited  to  the  particular  political  en¬ 
tity,  or  part  thereof,  or  other  recipient 
as  to  whom  such  a  finding  has  been  made 
and  shall  be  limited  in  its  effect  to  the 
particular  program,  or  part  thereof,  in 
which  such  noncompliance  has  been  so 
found. 

(d)  Other  means  authorized  by  law. 
No  action  to  effect  compliance  by  any 
other  means  authorized  by  law  shall  be 
taken  until  (1)  the  responsible  Depart¬ 
ment  official  has  determined  that  com¬ 
pliance  cannot  be  secured  by  voluntary 
means,  (2)  the  recipient  or  other  person 
has  been  notified  of  its  failure  to  comply 
and  of  the  action  to  be  taken  to  effect 
compliance,  and  (3)  the  expiration  of  at 
least  10  days  from  the  mailing  of  such 
notice  to  the  applicant  or  recipient.  Dur¬ 
ing  this  period  of  at  least  10  days  addi¬ 
tional  efforts  shall  be  made  to  persuade 
the  applicant  or  recipient  to  comply  with 
this  Part  1  and  to  take  such  corrective 
action  as  may  be  appropriate. 
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§1.9  Hearings. 

(a)  Opportunity  for  hearing.  When¬ 
ever  an  opportunity  for  a  hearing  is  re¬ 
quired  by  §  1.8(c),  reasonable  notice 
shall  be  given  by  registered  or  certified 
mail,  return  receipt  requested,  to  the 
affected  applicant  or  recipient.  This  no¬ 
tice  shall  advise  the  applicant  or  re¬ 
cipient  of  the  action  proposed  to  be 
taken,  the  specific  provision  under  which 
the  proposed  action  against  it  is  to  be 
taken,  and  the  matters  of  fact  or  law 
asserted  as  the  basis  for  this  action,  and 
either  (1)  fix  a  date  not  less  than  20  days 
after  the  date  of  such  notice  within 
which  the  applicant  or  recipient  may  re¬ 
quest  of  the  responsible  Department  offi¬ 
cial  that  the  matter  be  scheduled  for 
hearing,  or  (2)  advise  the  applicant  or 
recipient  that  the  matter  in  question  has 
been  set  down  for  hearing  at  a  stated 
time  and  place.  The  time  and  place  so 
fixed  shall  be  reasonable  and  shall  be 
subject  to  change  for  cause.  The  com¬ 
plainant,  if  any,  shall  be  advised  of  the 
time  and  place  of  the  hearing.  An  appli¬ 
cant  or  recipient  may  waive  a  hearing 
and  submit  written  information  and  ar¬ 
gument  for  the  record.  The  failure  of  an 
applicant  or  recipient  to  request  a  hear¬ 
ing  under  this  paragraph  (a)  or  to  ap¬ 
pear  at  a  hearing  for  which  a  date  has 
been  set  shall  be  deemed  to  be  a  waiver 
of  the  right  to  a  hearing  under  section 
602  of  the  Act  and  §  1.8(c)  and  consent 
to  the  making  of  a  decision  on  the  basis 
of  such  information  as  is  available. 

(b)  Time  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  at  the  offices  of  the 
Department  in  Washington,  D.C.,  at  a 
time  fixed  by  the  responsible  Department 
official  unless  he  determines  that  the 
convenience  of  the  applicant  or  recipient 
or  of  the  Department  requires  that  an¬ 
other  place  be  selected.  Hearings  shall  be 
held  before  the  responsible  Department 
official  or,  at  his  discretion,  before  a 
hearing  examiner  designated  in  accord¬ 
ance  with  sections  3105  and  3344  of  title 
5,  United  States  Code. 

(c)  Right  to  counsel.  In  all  proceed¬ 
ings  under  this  section,  the  applicant  or 
recipient  and  the  Department  shall 
have  the  right  to  be  represented  by 
counsel. 

(d)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decision,  and  any  ad¬ 
ministrative  review  thereof  shall  be 
conducted  in  conformity  with  5  U.S.C. 
554-557  and  in  accordance  with  the 
Practice  and  Procedure  for  Hearings 
issues  by  the  Department  and  pub¬ 
lished  in  Part  2  of  this  subtitle  re¬ 
lating  to  the  conduct  of  the  hear¬ 
ing,  giving  of  notices  subsequent  to  those 
provided  for  in  paragraph  (a)  of  this 
section,  taking  of  testimony,  exhibits, 
arguments  and  briefs,  requests  for  find¬ 
ings,  and  other  related  matters.  Both  the 
Department  and  the  applicant  or  recip¬ 
ient  shall  be  entitled  to  introduce  all  rele¬ 
vant  evidence  on  the  issues  as  stated  in 
the  notice  for  hearing  or  as  determined 
by  the  officer  conducting  the  hearing  at 
the  outset  of  or  during  the  hearing. 

(2)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted  pur- 
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suant  to  this  Part  1,  but  rules  or  princi¬ 
ples  designed  to  assure  production  of  the 
most  credible  evidence  available  and  to 
subject  testimony  to  test  by  cross-exami¬ 
nation  shall  be  applied  where  reasonably 
necessary  by  the  officer  conducting  the 
hearing.  The  hearing  officer  may  exclude 
irrelevant,  immaterial,  or  unduly  repeti¬ 
tious  evidence.  All  documents  and  other 
evidence  offered  or  taken  for  the  record 
shall  be  open  to  examination  by  the  De¬ 
partment  and  the  applicant  or  recipient, 
and  opportunity  shall  be  given  to  refute 
facts  and  arguments  advanced  on  either 
side  of  the  issues.  A  transcript  shall  be 
made  of  the  oral  evidence  except  to  the 
extent  the  substance  thereof  is  stipulated 
for  the  record.  All  decisions  shall  be 
based  upon  the  hearing  record  and  writ¬ 
ten  findings  shall  be  made. 

(e)  Consolidated  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts 
are  asserted  to  constitute  noncompliance 
with  this  Part  1  with  respect  to  two  or 
more  programs  or  activities  to  which  this 
Part  1  applies,  or  noncompliance  with 
this  Part  1  and  the  regulations  of  one  or 
more  other  Federal  departments  or  agen¬ 
cies  issued  under  title  VI  of  the  Act,  the 
Secretary  may,  by  agreement  with  such 
other  departments  or  agencies,  where  ap¬ 
plicable,  provide  for  the  conduct  of  con¬ 
solidated  or  joint  hearings,  and  for  the 
application  to  such  hearings  of  rules  of 
procedure  not  inconsistent  with  this  Part 
1.  Final  decisions  in  such  cases  insofar 
as  this  Part  1  is  concerned,  shall  be  made 
in  accordance  with  §  1.10. 

§1.10  Decisions  and  notices. 

(a)  Decision  by  person  other  than  the 
responsible  Department  official.  If  the 
hearing  is  held  by  a  hearing  examiner, 
such  hearing  examiner  shall  either  make 
an  initial  decision,  if  so  authorized,  or 
certify  the  entire  record  including  his 
recommended  findings  and  proposed  de¬ 
cision  to  the  responsible  Department  offi¬ 
cial  for  a  final  decision,  and  a  copy  of 
such  initial  decision  or  certification  shall 
be  mailed  to  the  applicant  or  recipient  by 
certified  or  registered  mail,  return  receipt 
requested.  Where  the  initial  decision  is 
made  by  the  hearing  examiner,  the  ap¬ 
plicant  or  recipient  may,  within  the 
period  provided  for  in  the  rules  of  Prac¬ 
tice  and  Procedure  for  Hearings  issued 
by  the  Department  (Part  2  of  this  sub¬ 
title),  file  with  the  responsible  Depart¬ 
ment  official  his  exceptions  to  the  initial 
decision,  with  his  reasons  therefor.  In  the 
absence  of  exceptions,  the  responsible 
Department  official  may  on  his  own  mo¬ 
tion  within  45  days  after  the  initial  de¬ 
cision  serve  on  the  applicant  or  recipient 
a  notice  that  he  will  review  the  decision. 
Upon  the  filing  of  such  exceptions  or  of 
such  notice  of  review  the  responsible 
Department  official  shall  review  the  ini¬ 
tial  decision  and  issue  his  own  decision 
thereon  including  the  reasons  therefor. 
In  the  absence  of  either  exceptions  or  a 
notice  of  review  the  initial  decision  shall 
constitute  the  final  decision  of  the  re¬ 
sponsible  Department  official,  in  which 
event  a  copy  shall  also  be  sent  to  the 
complainant. 
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(b)  Decisions  on  record  or  review  by 
the  responsible  Department  official. 
Whenever  a  record  is  certified  to  the  re¬ 
sponsible  Department  official  for  deci¬ 
sion  or  he  reviews  the  decision  of  a  hear¬ 
ing  examiner  pursuant  to  paragraph  (a) 
of  this  section,  or  whenever  the  respon¬ 
sible  Department  official  conducts  the 
hearing,  the  applicant  or  recipient  shall 
be  given  reasonable  opportunity  to  file 
with  him  briefs  or  other  written  state¬ 
ments  of  its  contentions,  and  a  copy  of 
the  final  decision  of  the  responsible  De¬ 
partment  official  shall  be  given  in  writ¬ 
ing  to  the  applicant  or  recipient,  and  to 
the  complainant,  if  any,  by  certified  or 
registered  mail,  return  receipt  re¬ 
quested. 

(c)  Decisions  on  record  where  a  hear¬ 
ing  is  waived.  Whenever  a  hearing  is 
waived  pursuant  to  §  1.9(a)  a  decision 
shall  be  made  by  the  responsible  De¬ 
partment  official  on  the  record  and  a 
copy  of  such  decision  shall  be  given  in 
writing  to  the  applicant  or  recipient,  and 
to  the  complainant,  if  any,  by  certified  or 
registered  mail,  return  receipt  requested. 

(d)  Rulings  required.  Each  decision  of 
a  hearing  examiner  or  responsible  De¬ 
partment  official  shall  set  forth  his  rul¬ 
ing  on  each  finding,  conclusion,  or  ex¬ 
ception  presented,  and  shall  identify  the 
requirement  or  requirements  imposed  by 
or  pursuant  to  this  Part  1  with  which  it 
is  found  that  the  applicant  or  recipient 
has  failed  to  comply. 

(e)  Content  of  orders.  The  final  de¬ 
cision  may  provide  for  suspension  or 
termination  of,  or  refusal  to  grant  or  con¬ 
tinue,  Federal  financial  assistance,  in 
whole  or  in  part,  to  the  program  or  ac¬ 
tivity  involved  and  may  contain  such 
terms,  conditions,  and  other  provisions  as 
are  consistent  with  and  will  effectuate 
the  purposes  of  the  Act  and  this  Part  1, 
including  provisions  designed  to  assure 
that  no  Federal  financial  assistance  will 
thereafter  be  extended  for  such  program 
or  activity  to  the  applicant  or  recipient 
determined  by  such  decision  to  be  in  de¬ 
fault  in  its  performance  of  an  assurance 
given  by  it  pursuant  to  this  Part  1,  or  to 
have  otherwise  failed  to  comply  with 
this  Part  1,  unless  and  until  it  corrects 
its  noncompliance  and  satisfies  the  re¬ 
sponsible  Department  official  that  it  will 
fully  comply  with  this  Part  1. 

(f)  Posttermination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (e)  of  this  section  shall  be  restored 
to  full  eligibility  to  receive  Federal  fi¬ 
nancial  assistance  if  it  satisfies  the 
terms  and  conditions  of  that  order  for 
such  eligibilty  or  if  it  brings  itself  into 
compliance  with  this  Part  1  and  provides 
reasonable  assurance  that  it  will  fully 
comply  with  this  Part  1. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (e)  of  this  section 
may  at  any  time  request  the  responsible 
Department  official  to  restore  fully  its 
eligibility  to  receive  Federal  financial  as¬ 
sistance.  Any  such  request  shall  be  sup¬ 
ported  by  information  showing  that  the 
applicant  or  recipient  has  met  the  re¬ 
quirements  of  subparagraph  (1)  of  this 
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paragraph.  If  the  responsible  Depart¬ 
ment  official  determines  that  those  re¬ 
quirements  have  been  satisfied,  he  shall 
restore  such  eligibility. 

( 3 )  If  the  responsible  Department  offi¬ 
cial  denies  any  such  request,  the  appli¬ 
cant  or  recipient  may  submit  a  request 
for  a  hearing  in  writing,  specifying  why 
it  believes  such  official  to  have  been  in 
error.  It  shall  thereupon  be  given  an  ex¬ 
peditious  hearing,  with  a  decision  on  the 
record,  in  accordance  with  the  Practice 
and  Procedure  for  Hearings  issued  by 
the  Department  < Part  2  of  this  subtitle). 
The  applicant  or  recipient  will  be  re¬ 
stored  to  such  eligibility  if  it  proves  at 
such  a  hearing  that  it  satisfied  the  re¬ 
quirements  of  subparagraph  (1)  of  this 
paragraph.  While  proceedings  under  this 
paragraph  are  pending,  the  sanctions  im¬ 
posed  by  the  order  issued  under  para¬ 
graph  (e)  of  this  section  shall  remain 
in  effect. 

§1.11  Judicial  review. 

Action  taken  pursuant  to  section  602 
of  the  Act  is  subject  to  judicial  review 
as  provided  in  section  603  of  the  Act. 

§  1.12  Effect  on  oilier  regulations; 
forms  and  instructions. 

(a)  Effect  on  other  regulations.  All 
regulations,  orders,  or  like  directions 
heretofore  issued  by  any  officer  of  the 
Department  which  impose  requirements 
designed  to  prohibit  any  discrimination 
against  persons  on  the  ground  of  race, 
color,  or  national  origin  under  any  pro¬ 
gram  or  activity  to  which  this  Part  1 
applies,  and  which  authorize  the  suspen¬ 
sion  or  termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial  assist¬ 
ance  to  any  applicant  or  recipient  for 
failure  to  comply  with  such  require¬ 
ments,  are  hereby  superseded  to  the  ex¬ 
tent  that  such  discrimination  is  prohib¬ 
ited  by  this  Part  1,  except  that  nothing 
in  this  Part  1  shall  be  deemed  to  relieve 
any  person  of  any  obligation  assumed  or 
imposed  under  any  such  superseded 
regulation,  order,  instruction,  or  like  di¬ 
rection  prior  to  January  3,  1965.  Nothing 
in  this  Part  1,  however,  shall  be  deemed 
to  supersede  any  of  the  following  (in¬ 
cluding  future  amendments  thereof) : 

(1)  Executive  Orders  11246  and  11375 
and  regulations  issued  thereunder,  or 
(2)  Executive  Order  11063  and  regula¬ 
tions  issued  thereunder,  or  any  other 
order,  regulations  or  instructions,  insofar 
as  such  order,  regulations,  or  instruc¬ 
tions,  prohibit  discrimination  on  the 
ground  of  race,  color,  or  national  origin 
in  any  program  or  activity  or  situation  to 
which  this  Part  1  is  inapplicable,  or  pro¬ 
hibit  discrimination  on  any  other  ground. 

(b)  Forms  and  instructions.  The  re¬ 
sponsible  Department  official  shall  assure 
that  forms  and  detailed  instructions  and 
procedures  for  effectuating  this  Part  1 
are  issued  and  promptly  made  available 
to  interested  persons. 

(c)  Supervision  and  coordination.  The 
Secretary  may  from  time  to  time  assign 
to  officials  of  the  Department,  or  to  offi¬ 
cials  of  other  departments  or  agencies  of 
the  Government  with  the  consent  of  such 
department  or  agency,  responsibilities  in 


connection  with  the  effectuation  of  the 
purposes  of  title  VI  of  the  Act  and  this 
Part  1  (other  than  responsibility  for  final 
decision  as  provided  in  §  1.10) ,  including 
the  achievement  of  effective  coordina¬ 
tion  and  maximum  uniformity  within  the 
Department  and  within  the  Executive 
Branch  of  the  Government  in  the  appli¬ 
cation  of  title  VI  and  this  Part  1  to  simi¬ 
lar  programs  or  activities  and  in  similar 
situations.  Any  action  taken,  determina¬ 
tion  made,  or  requirement  imposed  by  an 
official  of  another  department  or  agency 
acting  pursuant  to  an  assignment  of  re¬ 
sponsibility  under  this  paragraph  shall 
have  the  same  effect  as  though  such 
action  had  been  taken  by  the  responsible 
official  of  this  Department. 

George  Romney, 
Secretary  of  Housing 
and  Urban  Development. 

Appendix  A 

FEDERAL  FINANCIAL  ASSISTANCE  OF  THE  DEPART¬ 
MENT  OF  HOUSING  AND  UBRAN  DEVELOPMENT 

TO  WHICH  THIS  PART  I  APPLIES 

1.  Advance  Acquisition  of  Land.  Sec.  704, 
Housing  and  Urban  Development  Act  of  1965, 
42  U.S.C.  3104. 

2.  Advice  and  Assistance  with  respect  to 
Housing  for  Low  and  Moderate  Income  Fam¬ 
ilies.  Sec.  106,  Housing  and  Urban  Develop¬ 
ment  Act  of  1968,  as  amended  by  Sec.  903(a) 
Housing  and  Urban  Development  Act  of 
1970,  12  U.S.C.  1701X. 

3.  Alaska  Housing  Assistance.  Sec.  1004, 
Demonstration  Cities  and  Metropolitan  De¬ 
velopment  Act  of  1966,  42  U.S.C.  3371. 

4.  College  Housing  Program.  Title  IV, 
Housing  Act  of  1950,  12  U.S.C.  1749. 

5.  Community  Disposition  Program.  Atomic 
Energy  Community  Act  of  1955,  secs.  11-13, 
21,  31-36,  41-43,  51-57,  61-66,  101-103,  111- 
119,  42  U.S.C.  2301;  E.O.  11105,  28  F.R.  3909. 

6.  Comprehensive  Planning  Assistance  and 
Comprehensive  Planning  Research  and  Dem¬ 
onstration  Programs.  Sec.  701,  Housing  Act 
of  1954,  40  U.S.C.  461. 

7.  Counselling  Service  to  Mortgagors  and 
Prospective  Mortgagors.  Sec.  237(e),  National 
Housing  Act,  12  U.S.C.  1715z-2. 

8.  Federal-State  Training  and  City  Plan¬ 
ning  and  Urban  Studies  Fellowship  Pro¬ 
grams.  Title  VIII,  Housing  Act  of  1964,  20 
U.S.C.  801-807. 

9.  Grants  for  Housing  Management  Train¬ 
ing.  Sec.  803,  Housing  Act  of  1964,  83  Stat. 
393  (1969),  84  Stat.  1809  (1970),  20  U.S.C. 
803. 

10.  Home  Ownership  for  Lower  Income 
Families.  Sec.  235,  National  Housing  Act,  12 
U.S.C.  1715z. 

11.  Housing  for  Elderly  or  Handicapped. 
Sec.  202,  Housing  Act  of  1959,  12  U.S.C. 
1701q. 

12.  Loan  and  Grant  Assistance  for  Plan¬ 
ning  Housing  Projects  in  Appalachia,  sec. 
207,  Appalachian  Regional  Development  Act 
of  1965,  as  amended,  81  Stat.  257,  40  U.S.C. 
App.  207. 

13.  Low-Income  Housing  Demonstration 
Grant  Program.  Sec.  207,  Housing  Act  of 
1961,  42  U.S.C.  1436. 

14.  Low-Rent  Public  Housing  Program  (in¬ 
cluding  housing  in  private  accommodations). 
United  States  Housing  Act  of  1937,  42  U.S.C. 
1401. 

15.  Model  Cities  Program.  Title  I,  Demon¬ 
stration  Cities  and  Metropolitan  Develop¬ 
ment  Act  of  1966,  42  U.S.C.  3301. 

16.  National  Flood  Insurance  Program. 
Title  xm.  Housing  and  Urban  Development 
Act  of  1968,  42  U.S.C.  400L 


17.  Neighborhood  Facilities  Grants.  Sec. 
703,  Housing  and  Urban  Development  Act  of 

1965,  42U.S.C.  3103. 

18.  New  Communities.  Title  IV,  Housing 
and  Urban  Development  Act  of  1968,  42  U.S.C. 
3901. 

19.  Loans  and  Grants  for  New  Community 
Development  Programs.  Secs.  710  to  729, 
Housing  and  Urban  Development  Act  of  1970, 
42  U.S.C.  4511. 

20.  New  Technologies  in  the  Development 
of  Housing  for  Lower  Income  Families.  Sec. 
108,  Housing  and  Urban  Development  Act 
of  1968,  12  U.S.C.  1701Z. 

21.  Open-Space  Land  Programs.  Title  VII, 
Housing  Act  of  1961,  42  U.S.C.  1500.  Note. 

22.  Public  Facilities  Liquidating  Programs. 
See,  generally,  title  II  of  Independent  Offices 
Appropriation  Act  of  1955,  Public  Law  83-428, 
12  U.S.C.  1701g-5. 

23.  Public  Facility  Loans  Program.  Title 
II,  Housing  Amendments  of  1955,  42  U.S.C. 
1491-1497  except  1492(a)(2)  Assistance  for 
Mass  Transportation  Facilities  and  Equip¬ 
ment  (transferred  to  Secretary  of  Transporta¬ 
tion  by  Reorganization  Plan  No.  2  of  1968, 
33  F.R.  6965). 

24.  Public  Works  Acceleration  Act  Program. 
Public  Works  Acceleration  Act,  42  U.S.C.  2641. 

25.  Public  Works  Planning  Advances.  Sec. 
702,  Housing  Act  of  1954,  40  U.S.C.  402. 

26.  Rehabilitation  Loan  Program.  Sec.  312, 
Housing  Act  of  1964,  42  U.S.C.  1452b. 

27.  Rent  Supplement  Program.  Sec.  101, 
Housing  and  Urban  Development  Act  of  1965, 
12  U.S.C.  1701s. 

28.  Rental  and  Cooperative  Housing  for 
Lower  Income  Families.  Sec.  236,  National 
Housing  Act,  12  U.S.C.  1715z-l. 

29.  Research  and  Technology.  Title  V, 
Housing  and  Urban  Development  Act  of  1970, 
12  U.S.C.  1701Z-1— 1701Z-4. 

30.  Sale  of  Surplus  Federal  Land  for 
Housing,  sec.  414,  Housing  and  Urban  De¬ 
velopment  Act  of  1969,  40  U8.C.  484b. 

31.  Special  Assistance  Functions.  Sec.  305, 
National  Housing  Act.  12  U.S.C.  1720,  in¬ 
cluding  purchase  of  below  market  interest 
rate  mortgages  Insured  by  FHA  under  sec. 
221(d)(3).  National  Housing  Act,  12  U.S.C. 
17151(d)  (3). 

32.  Technical  Assistance  to  Contractors  or 
Subcontractors.  Sec.  911(b),  Housing  and 
Urban  Development  Act  of  1970,  15  U.S.C. 
694(a).  Note. 

33.  Urban  Information  and  Technical  As¬ 
sistance  Services.  Title  IX,  Demonstration 
Cities  and  Metropolitan  Development  Act  of 

1966,  42  U.S.C.  3351-3356. 

34.  Urban  Mass  Transportation  Programs 
(Research,  Development  and  Demonstration 
Projects;  Grants  for  Technical  Studies; 
Grants  for  Research  and  Training).  Secs. 
6(a),  9,  and  11  of  the  "Urban  Mass  Trans¬ 
portation  Act.  of  1964,  as  amended”;  Re¬ 
organization  Plan  No.  2  of  1968,  33  FR  6965; 
49  U8.C.  1605(a),  1607(a),  1609(c). 

35.  Urban  Renewal  Demonstration  Grant 
Program.  Sec.  314,  Housing  Act  of  1954,  42 
U.S.C.  1452a. 

36.  Urban  Renewal  Program  (Urban  Re¬ 
newal  Projects  and  Neighborhood  Develop¬ 
ment  Programs,  Code  Enforcement  Programs, 
Demolition  Programs,  Rehabilitation  Grants, 
Interim  Assistance  Grants,  and  Community 
Renewal  Programs).  Title  I,  Housing  Act  of 
1949,  42  U.S.C.  1450. 

37.  Urban  Research  and  Technology.  Title 
HI,  Housing  Act  of  1948,  12  U.S.C.  1701e, 
1701f;  sec.  602,  Housing  Act  of  1956,  12  U.S.C. 
1701d-3;  and  secs.  1010  and  1011,  Demon¬ 
stration  Cities  and  Metropolitan  Development 
Act  of  1966,  42  U.S.C.  3372  and  3373. 

38.  Water  and  Sewer  Facilities  Grants.  Sec. 
702,  Housing  and  Urban  Development  Act  of 
1965,  42  U.S.C.  3102. 
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DEPARTMENT  OF  JUSTICE 

[  28  CFR  Part  42  ] 

[Order  No.  471-71] 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

I.  The  following  proposed  amend¬ 
ments  to  the  Department  of  Justice  reg¬ 
ulation  implementing  title  VI  of  the  Civil 
Rights  Act  of  1964  are  part  of  a  joint 
effort  by  the  Federal  departments  and 
agencies  with  title  VI  responsibility  to 
effectuate  uniform  revision  of  the  exist¬ 
ing  title  VI  regulations. 

Pursuant  to  the  authority  granted  by 
section  602  of  title  VI,  78  Stat.  252,  42 
U.S.C.  2000d-l,  it  is  proposed  that  the 
implementing  regulation  of  the  Depart¬ 
ment  of  Justice  (28  CFR,  Subpart  42-C) 
be  amended  in  the  manner  set  forth 
below. 

§  42.103  [Amended] 

1.  In  §  42.103  Application  of  this  sub- 
part,  the  third  sentence  is  amended  by 
deleting  the  phrase  “(b)  any  employ¬ 
ment  practice  concerning  which  the  pri¬ 
mary  purpose  of  the  Federal  assistance 
is  not  that  of  providing  employment  as 
described  in  8  42.104(c)”  and  substitut¬ 
ing  the  following:  “(b)  Employment 
practices  except  to  the  extent  described 
in  §  42.104(c).” 

2.  Section  42.104  is  amended  as  fol¬ 
lows:  a.  In  paragraph  (b)  by  renumber¬ 
ing  present  subparagraphs  (3)  and  (4) 
as  (4)  and  (5)  respectively  and  by  add¬ 
ing  new  subparagraphs  (3)  and  (6) ;  b. 
in  paragraph  (c)  by  designating  the 
present  provision  as  subparagraph  (1), 
by  adding  the  following  sentence  at  the 
end  of  that  provision  and  by  adding  the 
following  new  subparagraph  (2).  As 
amended,  §  42.104  reads  as  follows: 

§  42.104  Discrimination  prohibited. 
***** 

(b)  *  *  * 

(3)  In  determining  the  site  or  loca¬ 
tion  of  facilities,  a  recipient  or  applicant 
may  not  make  selections  with  the  pur¬ 
pose  or  effect  of  excluding  individuals 
from,  denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under 
any  program  to  which  this  subpart  ap¬ 
plies,  on  the  ground  of  race,  color,  or 
national  origin;  or  with  the  purpose  or 
effect  of  defeating  or  substantially  im¬ 
pairing  the  accomplishment  of  the  ob¬ 
jectives  of  the  Act  or  this  subpart. 
***** 

(6)  (i)  A  recipient  may  consider  race, 
color,  or  national  origin  in  administer¬ 
ing  a  program  if  the  purpose  of  such 
consideration  is  to  overcome  the  effect  of 
prior  practices  or  conditions  which  had 
the  effect  of  limiting  participation  by 
persons  of  a  particular  race,  color  or 
national  origin  and  to  provide  equal  ac¬ 
cess  to  the  program. 

(ii)  In  administering  a  program  re¬ 
garding  which  the  recipient  has  pre¬ 
viously  discriminated  against  persons  on 
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the  ground  of  race,  color,  or  natonal 
origin,  the  recipient  must  take  reasonable 
steps  to  overcome  the  effects  of  the  prior 
discrimination. 

(c)  Employment  practices.  (1)  *  *  * 
The  requirements  applicable  to  construc¬ 
tion  employment  under  any  such  pro¬ 
gram  shall  be  those  specified  in  or 
pursuant  to  Part  III  of  Executive  Order 
11246  or  any  Executive  order  which 
supersedes  it. 

(2)  In  regard  to  Federal  financial  as¬ 
sistance  which  does  not  have  providing 
employment  as  a  primary  objective,  trie 
provisions  of  subparagraph  (1)  of  this 
paragraph  apply  to  the  employment 
practices  of  the  recipient  if  discrimina¬ 
tion  on  the  ground  of  race,  color,  or 
national  origin  in  such  employment 
practices  tends,  on  the  ground  of  race, 
color,  or  national  origin,  to  exclude  per¬ 
sons  from  participation  in,  to  deny  them 
the  benefits  of  or  to  subject  them  to  dis¬ 
crimination  under  the  program  receiving 
Federal  financial  assistance.  In  any  such 
case,  the  provisions  of  subparagraph  ( 1 ) 
of  this  paragraph  shall  apply  to  the  ex¬ 
tent  necessary  to  assure  equality  of  op¬ 
portunity  to  and  nondiscriminatory 
treatment  of  beneficiaries. 

3.  Section  42.105  te)  is  amended  by 
designating  the  present  provision  as  sub- 
paragraph  (1),  by  replacing  the  second 
sentence  of  that  provision  with  the  fol¬ 
lowing  sentence  and  by  adding  the 
following  new  subparagraph  (2) : 

§  42.103  Assurance  required. 

***** 

(a)  General.  (1)  *  *  *  In  the  case 
where  the  Federal  financial  assistance 
is  to  provide  or  is  in  the  form  of  per¬ 
sonal  property,  or  real  property  or  in¬ 
terest  therein  or  structures  thereon, 
such  assurance  shall  obligate  the  re¬ 
cipient,  or,  in  the  case  of  a  subsequent 
transfer,  the  transferee,  for  the  period 
during  which  the  property  is  used  for  a 
purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of  simi¬ 
lar  services  or  benefits,  or  for  as  long 
as  the  recipient  retains  ownership  or 
possession  of  the  property,  whichever  is 
longer.  *  *  * 

(2)  In  the  case  of  real  property,  struc¬ 
tures  or  improvements  thereon,  or  inter¬ 
est  therein,  which  was  acquired  through 
a  program  of  Federal  financial  assist¬ 
ance,  or  in  the  case  where  Federal 
financial  assistance  is  provided  in  the 
form  of  a  transfer  of  real  property  or 
interest  therein  from  the  Federal  Gov¬ 
ernment,  the  instrument  effecting  or 
recording  the  transfer  shall  contain  a 
covenant  running  with  the  land  assuring 
nondiscrimination  for  the  period  during 
which  the  real  property  is  used  for  a 
purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of  similar 
services  or  benefits.  Where  no  transfer 
of  property  is  involved,  but  property  is 
improved  under  a  program  of  Federal 
financial  assistance,  the  recipient  shall 
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agree  to  include  such  a  covenant  in  any 
subsequent  transfer  of  such  property. 
Where  the  property  is  obtained  from  the 
Federal  Government,  such  covenant  may 
also  include  a  condition  coupled  with  a 
right  to  be  reserved  by  the  Department  to 
revert  title  to  the  property  in  the  event 
of  a  breach  of  the  covenant  where,  in  the 
discretion  of  the  responsible  Department 
official,  such  a  condition  and  right  of 
reverter  are  appropriate  to  the  program 
under  which  the  real  property  is  obtained 
and  to  the  nature  of  the  grant  and  the 
grantee. 

*  *  *  *  * 
§42.109  [Amended] 

4. a.  In  §  42.109  Hearings,  the  second 
sentence  in  paragraph  (a)  is  amended  by 
deleting  the  phrase  “section  11  of  the 
Administrative  Procedure  Act”  and  sub¬ 
stituting  the  following:  “5  U.S.C.  3105 
and  3344  (section  11  of  the  Administra¬ 
tive  Procedure  Act) .” 

b.  In  §  42.109  Hearings,  the  first  sen¬ 
tence  in  paragraph  (d)  is  amended  by 
deleting  the  phrase  “sections  5  through  8 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  1004  through  1007)”  and  substi¬ 
tuting  the  following:  “5  U.S.C.  554-557 
(sections  5-8  of  the  Administrative  Pro¬ 
cedure  Act) .” 

5.  Section  42.110  is  amended  by  adding 
new  paragraph  (g)  as  follows: 

§  42.110  Derisions  and  notices. 

***** 

(g)  Post-termination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (f)  of  this  section  shall  be 
restored  to  full  eligibility  to  receive 
Federal  financial  assistance  if  it  satisfies 
the  terms  and  conditions  of  that  order 
for  such  eligibility  or  if  it  brings  itself 
into  compliance  with  this  subpart  and 
provides  reasonable  assurance  that  it  will 
fully  comply  with  this  subpart. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (f)  of  this  section 
may  at  any  time  request  the  responsible 
Department  official  to  restore  fully  its 
eligibility  to  receive  Federal  financial 
assistance.  Any  such  request  shall  be  sup¬ 
ported  by  information  showing  that  the 
applicant  or  recipient  has  met  the  re¬ 
quirements  of  subparagraph  (1)  of  this 
paragraph.  If  the  responsible  Depart¬ 
ment  official  denies  any  such  request,  the 
applicant  or  recipient  may  submit  a  re¬ 
quest  for  a  hearing  in  writing,  specifying 
why  it  believes  such  official  to  have  been 
in  error.  It  shall  thereupon  be  given  an 
expeditious  hearing,  with  a  decision  on 
the  record,  in  accordance  with  rules  of 
procedure  issued  by  the  responsible  De¬ 
partment  official.  The  applicant  or  recip¬ 
ient  will  be  restored  to  such  eligibility  if 
it  proves  at  such  a  hearing  that  it  satis¬ 
fied  the  requirements  of  subparagraph 
(1)  of  this  paragraph.  While  proceedings 
under  this  paragraph  are  pending,  sanc¬ 
tions  imposed  by  the  order  issued  under 
paragraph  (f)  of  this  section  shall  re¬ 
main  in  effect. 
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§  42.112  [Amended] 

6.  Section  42.1 12  Effect  on  other  regu¬ 
lations;  forms  and  instructions,  is 
amended  as  follows:  a.  In  paragraph  (a) 
by  deleting  the  phrase  “part  or  of  any” 
and  substituting  the  following:  “part,  of 
Executive  Order  10925,  11114  or  11246,  or 
of  any.”; 

b.  In  paragraph  (c)  by  deleting 
“5  42.110(d)”  in  the  first  sentence  and 
substituting  “§  42.110(e)"  and  by  adding 
at  the  end  the  following  sentence.:  “Any 
action  taken,  determination  made,  or  re¬ 
quirement  imposed  by  an  official  of  an¬ 
other  Department  or  agency  acting  pur¬ 
suant  to  an  assignment  of  responsibility 
under  this  subsection  shall  have  the  same 
effect  as  though  such  action  had  been 
taken  by  the  Attorney  General.” 

II.  The  appendix  to  the  Department  of 
Justice  regulations  implementing  title  VI 
of  the  Civil  Rights  Act  of  1964  is  hereby 
amended  to  read  as  follows: 

Appendix  A — Assistance  Administered  by  the 

Department  op  Justice  to  Which  This 

Subpart  Applies 

1.  Assistance  provided  by  the  Law  Enforce¬ 
ment  Assistance  Administration  pursuant  to 
the  Law  Enforcement  Assistance  Act  of  1965, 
and  title  I  of  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968,  as  amended  by 
the  Omnibus  Crime  Control  Act  of  1970,  42 
U.S.C.  3711-3781. 

2.  Assistance  provided  by  the  Federal  Bu¬ 
reau  of  Investigation  through  its  National 
Academy  and  law  enforcement  training  ac¬ 
tivities  pursuant  to  title  I  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968, 
as  amended  by  the  Omnibus  Crime  Control 
Act  of  1970,  42  U.S.C.  3744. 

3.  Assistance  provided  by  the  Bureau  of 
Narcotics  and  Dangerous  Drugs  pursuant  to 
the  Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970,  21  U.S.C.  872. 

Dated:  December  1,  1971. 

John  N.  Mitchell, 
Attorney  General. 

[FR  Doc.71-17879  Filed  12-8-71;8:46  am] 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 
[  29  CFR  Part  31  1 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Pursuant  to  the  authority  contained 
in  section  602  of  title  VI  of  the  Civil 
Rights  Act  of  1964  (Public  Law  88-352, 
78  Stat.  241),  it  is  proposed  that  Part  31 
of  Title  29  of  the  Code  of  Federal  Regu¬ 
lations  be  amended. 

Part  31  will  be  amended  to  reflect  cur¬ 
rent  statutory  citations  and  to  add  sev¬ 
eral  paragraphs.  These  amendments 
incorporate  uniform  revisions  being 
jointly  adopted  by  Federal  agencies,  as 
well  as  a  new  provision  (§  31.3(d))  per¬ 
taining  to  employment  practices,  to  put 
into  effect  clarifications  to  the  regula¬ 
tions  enacted  pursuant  to  title  VI  of  the 
Civil  Rights  Act  of  1964.  In  addition, 
these  amendments  reflect  other  minor 


changes,  such  as  the  deletion  of  obsolete 
statutory  references  and  the  substitution 
of  new  statutory  references. 

1.  Section  31.3  is  amended  as  follows; 
Subparagraph  (3)  of  paragraph  (b)  Is 
redesignated  subparagraph  (4) ,  subpar¬ 
agraph  (4)  of  paragraph  (b)  is  redesig¬ 
nated  subparagraph  (5) ,  a  new  subpara¬ 
graph  (3)  is  added  to  subparagraph  (b), 
paragraph  (c)  is  deleted,  and  new  para¬ 
graphs  (c),  (d),  and  (e)  are  added.  As 
amended,  §31.3  reads  as  follows: 

§31.3  General  standards. 

*  *  *  *  * 

(b)  *  •  * 

(3)  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  applicant  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  individuals  from, 
denying  them  the  benefits  of,  or  subject¬ 
ing  them  to  discrimination  under  any 
program  to  which  this  regulation  ap¬ 
plies,  on  the  grounds  of  race,  color  or 
national  origin;  or  with  the  purpose  or 
effect  of  defeating  or  substantially  im¬ 
pairing  the  accomplishment  of  the 
objectives  of  the  Act  or  this  regulation. 

(4)  As  used  in  this  section  the  serv¬ 
ices,  financial  aid,  or  other  benefit  pro¬ 
vided  under  a  program  receiving  Federal 
financial  assistance  shall  be  deemed  to 
include  any  service,  financial  aid,  or 
other  benefit  provided  in  or  through  a  fa¬ 
cility  provided  with  the  aid  of  Federal 
financial  assistance. 

(5)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this  para¬ 
graph  does  not  limit  the  generality  of  the 
prohibition  in  paragraph  (a)  of  this 
section. 

(c)  Overcoming  the  effects  of  past  dis¬ 
crimination.  (1)  This  regulation  does  not 
prohibit  the  consideration  of  race,  color, 
or  national  origin  if  the  purpose  and 
effect  are  to  remove  or  overcome  the  con¬ 
sequences  of  practices  or  impediments 
which  have  restricted  the  availability  of, 
or  participation  in,  the  program  or  ac¬ 
tivity  receiving  Federal  financial  assist¬ 
ance,  on  the  grounds  of  race,  color,  or 
national  origin.  Where  previous  discrimi¬ 
natory  practice  or  usage  tends,  on  the 
grounds  of  race,  color,  or  national  origin, 
to  exclude  individuals  from  participa¬ 
tion  in,  to  deny  them  the  benefits  of,  or 
to  subject  them  to  discrimination  under 
any  program  or  activity  to  which  this 
regulation  applies  the  applicant  or  re¬ 
cipient  has  an  obligation  to  take  reason¬ 
able  action  to  remove  or  overcome  the 
consequences  of  the  prior  discriminatory 
practices  or  usage,  and  to  accomplish  the 
purposes  of  the  Act. 

(2)  The  following  will  illustrate  the 
application  of  the  provisions  of  the  fore¬ 
going  paragraph  to  programs  for  which 
Federal  financial  assistance  is  furnished 
by  this  Department: 

(i)  In  some  situations  even  though  past 
discriminatory  practices  have  been  aban¬ 
doned,  the  consequences  of  such  prac¬ 
tices  continue  to  impede  the  full  availa¬ 
bility  of  a  benefit.  If  the  efforts  required 
of  the  applicant  or  recipient  under  §  31.7 

(d)  to  provide  information  as  to  the 
availability  of  the  program  or  activity, 
and  the  rights  of  beneficiaries  under  this 


regulation,  have  failed  to  overcome  these 
consequences,  it  will  become  necessary 
for  such  applicant  or  recipient  to  take  ad¬ 
ditional  steps  to  make  the  benefits  fully 
available  to  racial  and  nationality  groups 
previously  subjected  to  discrimination. 
This  action  might  take  the  form,  for  ex¬ 
ample,  of  special  arrangements  for  ob¬ 
taining  referrals  or  making  selections 
which  will  insure  that  groups  previously 
subjected  to  discrimination  are  ade¬ 
quately  served. 

(ii)  Even  though  an  applicant  or  re¬ 
cipient  has  never  used  discriminatory 
policies,  the  srevices  and  benefits  of  the 
program  or  activity  it  administers  may 
not  in  fact  be  equally  available  to  some 
racial  or  nationality  groups.  In  such  cir¬ 
cumstances  an  applicant  or  recipient  may 
properly  give  special  consideration  to 
race,  color,  or  national  origin  to  make 
the  benefits  of  its  program  more  widely 
available  to  such  groups  not  then  being 
adequately  served.  For  example,  where 
an  employment  service  office  is  not  ade¬ 
quately  serving  members  of  a  particular 
racial  or  nationality  group,  it  may  es¬ 
tablish  special  recruitment  policies  to 
make  its  program  better  known  and  more 
readily  available  to  such  group,  and  take 
other  steps  to  provide  that  group  with 
more  adequate  service. 

(d)  Employment  practices.  (1)  Where 
a  primary  objective  of  the  Federal  fi¬ 
nancial  assistance  to  a  program  to  which 
this  regulation  applies  is  to  provide  em¬ 
ployment.  such  as  those  programs  de¬ 
scribed  in  5  31.5,  a  recipient  may  not  (di¬ 
rectly  or  through  contractual  or  other 
arrangements)  subject  an  individual  to 
discrimination  on  the  ground  of  race, 
color,  or  national  origin  in  its  employ¬ 
ment  practices  under  such  program  in¬ 
cluding  recruitment,  examination,  ap¬ 
pointment,  training,  promotion,  reten¬ 
tion  or  any  other  personnel  action. 

(2)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to 
provide  employment,  but  discrimination 
on  the  grounds  of  race,  color,  or  national 
origin  in  the  emnlovment  practices  of  the 
recipient  or  other  persons  subject  to  the 
regulation  tends,  on  the  ground  of  race, 
color  or  national  origin,  to  exclude  in¬ 
dividuals  from  participation  in,  to  deny 
them  the  benefits  of.  or  to  subject  them 
to  discrimination  under  any  program  to 
which  this  regulation  applies,  the  provi¬ 
sions  of  the  foregoing  paragraph  shall 
apply  to  the  employment  practices  of 
the  recipient  to  the  extent  necessary  to 
assure  equality  of  opportunity  to,  and 
nondiscriminatorv  treatment  of,  benefi¬ 
ciaries.  Accordingly,  the  employment 
practices  of  recipients  under  programs 
enumerated  in  55  31.4  and  31.6  are  sub¬ 
ject  to  the  provisions  of  this  paragraph 
(d)  to  the  extent  necessary  to  assure 
equality  of  opportunity  to,  and  nondis- 
criminatory  treatment  of,  the  benefici¬ 
aries  of  the  Federal  financial  assistance. 

(3)  The  requirements  applicable  to 
construction  Employment  under  any  pro¬ 
gram  for  which  Federal  financial  as¬ 
sistance  is  furnished  by  this  Department 
shall  be  those  specified  in  or  pursuant 
to  Part  III  of  Executive  Order  11246  or 
any  Executive  order  which  supersedes  it. 
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(e)  Application  of  standards.  The  ap¬ 
plication  of  the  foregoing  standards  to 
programs  for  which  Federal  financial  as¬ 
sistance  is  furnished  by  this  Department 
is  set  forth  in  §§  31.4-31.6.  Nothing  con¬ 
tained  in  those  sections  limits  the  gen¬ 
eral  application  of  this  §  31.3. 

2.  Section  31.5  is  amended  as  follows: 
Paragraphs  (a)  and  (b)  are  amended, 
and  a  new  paragraph  (c)  is  added.  As 
amended,  §  31.5  reads  as  follows: 

§  31.5  Manpower  Development  and 
Training  Act,  work-incentive  under 
Social  Security  Act,  work-training 
under  Economic  Opportunity  Act 
and  other  Government-sponsored 
training. 

In  the  administration  of  the  Man¬ 
power  Development  and  Training  Act, 
title  IV  of  the  Social  Security  Act,  as 
amended,  title  I,  parts  B  and  D,  of  the 
Economic  Opportunity  Act,  and  any 
other  training  sponsored  by  the  Depart¬ 
ment  of  Labor: 

(a)  Any  contract,  subcontract,  agree¬ 
ment  or  arrangement  with  a  recipient  of 
Federal  financial  assistance  which  pro¬ 
vides  for  the  registration,  counseling, 
testing,  guidance,  selection  or  referral  to 
training  or  employment  of  any  individ¬ 
ual  shall  contain  an  assurance  and  pro¬ 
vide  that  such  service  shall  be  furnished 
without  discrimination  because  of  race, 
color,  or  national  origin  and  that  viola¬ 
tion  shall  constitute  grounds  for  termina¬ 
tion  of  the  contract,  subcontract,  agree¬ 
ment  or  arrangement  and  shall  include 
provisions  which  give  the  United  States 
a  right  to  seek  its  judicial  enforcement. 

(b)  Any  such  contract,  subcontract, 
agreement  or  arrangement  providing  for 
training  or  employment  shall  also  con¬ 
tain  an  assurance  and  provide  that  the 
recruitment,  examination,  anpointment, 
training,  promotion,  retention  or  any 
other  personnel  action  with  respect  to 
any  such  trainee  while  receiving  training 
or  employment  thereunder,  shall  be  with¬ 
out  regard  to  race,  color,  or  national 
origin,  and  that  violation  shall  constitute 
grounds  for  termination  of  the  contract, 
subcontract,  agreement  or  arrangement 
and  shall  include  provisions  which  give 
the  United  States  a  right  to  seek  its 
judicial  enforcement. 

(c) (1)  In  the  case  where  the  Fed¬ 
eral  financial  assistance  is  to  provide  or 
is  in  the  form  of  personal  property,  or 
real  property  or  interest  therein  or  struc¬ 
tures  thereon,  the  assurance  shall  obli¬ 
gate  the  recipient,  or,  in  the  case  of  a 
subsequent  transfer,  the  transferee,  for 
the  period  during  which  the  property  is 
used  for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision 
of  similar  services  and  benefits,  or  for 
as  long  as  the  recipient  retains  owner¬ 
ship  or  possession  of  the  property,  which¬ 
ever  is  longer.  In  all  other  cases  the  as¬ 
surance  shall  obligate  the  recipient  for 
the  period  during  which  Federal  financial 
assistance  is  extended  pursuant  to  the 
contract,  subcontract,  agreement  or 
arrangement. 

(2)  In  the  case  of  real  property,  struc¬ 
tures  or  improvements  thereon,  or  inter- 
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ests  therein,  which  was  acquired  with 
Federal  financial  assistance,  or  in  the 
case  where  Federal  financial  assistance  is 
provided  in  the  form  of  a  transfer  of  real 
property  or  interest  therein  from  the 
Federal  Government,  the  instrument 
effecting  or  recording  the  transfer  shall 
contain  a  covenant  running  with  the  land 
assuring  nondiscrimination  for  the  period 
during  which  the  real  property  is  used 
for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision 
of  similar  services  or  benefits,  or  for  as 
long  as  the  recipient  retains  ownership  or 
possession  of  the  property,  whichever  is 
longer.  Where  no  transfer  of  property  is 
involved,  but  property  is  improved  with 
Federal  financial  assistance,  the  recipient 
shall  agree  to  include  such  a  covenant  in 
any  subsequent  transfer  of  such  property. 
Where  the  property  is  obtained  from  the 
Federal  Government,  such  covenant  may 
also  include  a  condition  coupled  with  a 
right  to  be  reserved  by  the  Department 
to  revert  title  to  the  property  in  the 
event  of  a  breach  of  the  covenant  where, 
in  the  discretion  of  the  Secretary,  such  a 
condition  and  right  of  reverter  is  appro¬ 
priate  to  the  program  under  which  the 
real  property  is  obtained  and  to  the 
nature  of  the  grant  and  the  grantee.  In 
such  event,  if  a  transferee  of  real  prop¬ 
erty  proposes  to  mortgage  or  otherwise 
encumber  the  real  property  as  security 
for  financing  construction  of  new,  or  im¬ 
provement  of  existing,  facilities  on  such 
property  for  the  purposes  for  which  the 
property  was  transferred,  the  Secretary 
may  agree,  upon  request  of  the  transferee 
and  if  necessary  to  accomplish  such 
financing,  and  upon  such  conditions  as  he 
deems  appropriate,  to  forbear  the  exer¬ 
cise  of  such  right  to  revert  title  for  so 
long  as  the  lien  of  such  mortgage  or  other 
encumberance  remains  effective. 

3.  Section  31.6  is  amended  as  follows: 
The  heading  is  revised  and  the  first 
sentence  of  §  31.6  is  revised.  As  amended, 
§  31.6  reads  as  follows: 

§  31.6  Stale  and  Federal  unemployment 
insurance  programs;  allowances 
under  trade  readjustment  assistance 
program.  Manpower  Development 
and  Training  Act  and  Social  Security 
Act. 

In  the  administration  of  the  Federal 
and  State  unemployment  insurance  pro¬ 
grams,  and  in  the  payment  of  allowances 
under  the  Trade  Expansion  Act,  the 
Manpower  Development  and  Training 
Act  and  the  Social  Security  Act,  as 
amended,  by  a  recipient  of  Federal  fi¬ 
nancial  assistance: 

(a)  The  filing  for,  adjudication  and 
payment  of  benefits,  establishment  and 
maintenance  of  physical  facilities  and 
other  application  of  the  laws  shall  be 
without  regard  to  race,  color  or  national 
origin. 

4.  In  §  31.10,  paragraph  (b)  and  para¬ 
graph  (d>  (1)  are  revised  to  read  as 
follows : 

§  31.10  Hearings. 

*  •  •  •  * 

(b)  Time  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  at  the  offices  of  the 
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Department  in  Washington,  D.C.,  at  a 
time  fixed  by  the  Secretary  unless  he 
determines  that  the  convenience  of  the 
applicant  or  recipient  or  of  the  Depart¬ 
ment  requires  that  another  place  be 
selected.  Hearings  shall  be  held  before 
the  Secretary  or  before  a  hearing  ex¬ 
aminer  designated  in  accordance  with  5 
U.S.C.  3105  and  3344  (section  11  of  the 
Administrative  Procedure  Act) . 

*  *  *  *  * 

(d)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decision,  and  any  ad¬ 
ministrative  review  thereof  shall  be  con¬ 
ducted  in  conformity  with  5  U.S.C.  554- 
557  (sections  5-8  of  the  Administrative 
Procedure  Act) ,  and  in  accordance  with 
such  rules  of  procedure  as  are  proper 
(and  not  inconsistent  with  this  section) 
relating  to  the  conduct  of  the  hearing, 
giving  of  notices  subsequent  to  those 
provided  for  in  paragraph  (a)  of  this 
section,  taking  of  testimony,  exhibits, 
arguments  and  briefs,  requests  for  find¬ 
ings,  and  other  related  matters.  Both 
the  Department  and  the  applicant  or 
recipient  shall  be  entitled  to  introduce 
all  relevant  evidence  on  the  issues  as 
stated  in  the  notice  for  hearing  or  as 
determined  by  the  officer  conducting  the 
hearing  at  the  outset  of  or  during  the 
hearing. 

•  *  *  •  * 

5.  Section  31.11  is  amended  to  add  a 
new  paragraph  (f )  to  read  as  follows: 

§  31.11  Decisions  and  notices. 

•  •  •  •  • 

(f)  Post-termination  proceedings.  (1) 
An  applicant  or  recipient  adversely 
affected  by  an  order  issued  under  para¬ 
graph  (c)  of  this  section  shall  be  restored 
to  full  eligibility  to  receive  Federal  fi¬ 
nancial  assistance  if  it  satisfies  the  terms 
and  conditions  of  that  order  for  such 
eligibility  or  if  it  brings  itself  into  com¬ 
pliance  with  this  regulation  and  provides 
reasonable  assurance  that  it  will  fully 
comply  with  this  regulation. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered 
pursuant  to  paragraph  (c)  of  this  section 
may  at  any  time  request  the  Secretary 
to  restore  fully  its  eligibility  to  receive 
Federal  financial  assistance.  Any  such 
request  shall  be  supported  by  informa¬ 
tion  showing  that  the  applicant  or  recipi¬ 
ent  has  met  the  requirements  of  sub- 
paragraph  (1)  of  this  paragraph.  If  the 
Secretary  determines  that  those  require¬ 
ments  have  been  satisfied,  he  shall  re¬ 
store  such  eligibility. 

(3)  If  the  Secretary  denies  any  such 
request,  the  applicant  or  recipient  may 
submit  a  request  for  a  hearing  in  writ¬ 
ing,  specifying  why  it  believes  the  Sec¬ 
retary  to  have  been  in  error.  It  shall 
thereupon  be  given  an  expeditious  hear¬ 
ing,  with  a  decision  on  the  record,  in  ac¬ 
cordance  with  rules  of  procedure  issued 
by  the  Secretary.  The  applicant  or  reci¬ 
pient  will  be  restored  to  such  eligibility 
if  it  proves  at  such  a  hearing  that  it 
satisfied  the  requirements  of  subpara¬ 
graph  (1)  of  this  paragraph.  While  pro¬ 
ceedings  under  this  paragraph  are  pend¬ 
ing,  the  sanctions  imposed  by  the  order 
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Issued  under  paragraph  (e)  of  this  sec¬ 
tion  shall  remain  in  effect. 

6.  Section  31.13  is  amended  as  fol¬ 
lows:  Paragraph  (a)  is  amended,  para¬ 
graph  (b)  is  renumbered  (b)(1)  and  a 
new  paragraph  (b)(2)  is  added.  As 
amended,  S  31.13  reads  as  follows: 

§  31.13  Effect  on  other  regulations;  su¬ 
pervision  and  coordination. 

(a)  Effect  on  other  regulations.  All 
regulations,  orders  or  like  directions 
heretofore  issued  by  any  officer  of  the 
Department  which  impose  requirements 
designed  to  prohibit  any  discrimination 
against  individuals  on  the  ground  of  race, 
color,  or  national  origin  under  any  pro¬ 
gram  to  which  this  part  applies,  and 
which  authorize  the  suspension  or  ter¬ 
mination  of  or  refusal  to  grant  or  to  con¬ 
tinue  Federal  financial  assistance  to  any 
applicant  for  or  recipient  of  such  assist¬ 
ance  under  such  program  for  failure  to 
comply  with  such  requirements,  are 
hereby  superseded  to  the  extent  that  such 
discrimination  is  prohibited  by  this  part, 
except  that  nothing  in  this  part  shall  be 
deemed  to  relieve  any  person  of  any  ob¬ 
ligation  assumed  or  imposed  under  any 
such  superseded  regulation,  order,  in¬ 
struction,  or  like  direction  prior  to  the 
effective  data  of  this  part.  Nothing  in 
this  part,  however,  shall  be  deemed  to 
supersede  any’ of  the  following  (includ¬ 
ing  future  amendments  thereof) :  (1)  Ex¬ 
ecutive  Orders  10925,  11114  and  11246 
and  regulations  issued  thereunder,  (2) 
The  “Standards  for  a  Merit  System  of 
Personnel  Administration,”  issued  jointly 
by  the  Secretaries  of  Defense,  of  Health, 
Education,  and  Welfare,  and  of  Labor, 
23  F.R.  734,  or  (3)  any  other  regulation 
or  instruction  insofar  as  it  prohibits  dis¬ 
crimination  on  the  grounds  of  race,  color, 
or  national  origin  in  any  program  or 
situation  to  which  this  part  is  inapplica¬ 
ble,  or  prohibits  discrimination  on  any 
other  ground. 

(b)  Supervision  and  coordination.  (1) 
The  Secretary  may  from  time  to  time 
assign  to  officials  of  other  departments 
or  agencies  of  the  Government  (with  the 
consent  of  such  department  or  agency) 
responsibilities  in  connection  with  the 
effectuation  of  the  purposes  of  title  VI 
of  the  Act  and  this  part  (other  than 
responsibility  for  final  decision  as  pro¬ 
vided  in  $  31.11),  including  the  achieve¬ 
ment  of  effective  coordination  and  maxi¬ 
mum  uniformity  within  the  Department 
and  within  the  executive  branch  of  the 
Government  in  the  application  of  title 
VI  and  this  part  to  similar  programs  and 
in  similar  situations. 

(2)  Any  action  taken,  determination 
made,  or  requirement  imposed  by  an  offi¬ 
cial  of  another  Department  or  agency 
acting  pursuant  to  an  assignment  of  re¬ 
sponsibility  under  this  subsection  shall 
have  the  same  effect  as  though  such 
action  had  been  taken  by  the  Secretary. 

(Sec.  602,  42  TJ.S.C.  2000d:  42  tJ.S.C.  501; 
29  DS.C.  49k;  and  6  UJ3.C.  301) 

Signed  at  Washington,  D.C.,  this  12th 
day  of  March  1971. 

James  D.  Hodgson, 
Secretary  of  Labor. 

[PR  Doc.71-17880  Piled  12-8-71:8:46  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[  32  CFR  Part  300  ] 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

The  following  proposed  reissuance  is 
being  made  of  this  part  in  accordance 
with  uniform  regulation  amendments 
being  jointly  adopted  by  Federal  depart¬ 
ments  and  agencies  to  clarify  their  regu¬ 
lations  enacted  pursuant  to  title  VI  of  the 
Civil  Rights  Act  of  1964.  One  nonuniform 
change  is  also  being  made:  The  addition 
of  a  subpart  dealing  with  nondiscrim¬ 
ination  in  elementary  and  secondary 
schools.  Such  a  subpart  was  included  in 
the  original  title  VI  regulations  of  other 
departments  and  agencies. 

§  300.1  Purpose. 

The  purpose  of  this  part  is  to  effectu¬ 
ate  the  provisions  of  title  VI  of  the  Civil 
Rights  Act  of  1964  (hereafter  referred 
as  the  “Act”)  to  the  end  that  no  person 
in  the  United  States  shall,  on  the  grounds 
of  race,  color,  or  national  origin,  be  ex¬ 
cluded  from  participation  in,  be  denied 
the  benefits  of,  or  be  otherwise  subjected 
to  discrimination  under  any  program 
or  activity  receiving  Federal  financial 
assistance  from  any  component  of  the 
Department  of  Defense. 

§  300.2  Definitions. 

(&>  “Component”  means  the  Office  of 
the  Secretary  of  Defense,  a  military  de¬ 
partment  or  a  Defense  agency. 

(b)  “Responsible  Department  official” 
means  the  Secretary  of  Defense  or  other 
official  of  the  Department  of  Defense 
or  component  thereof  who  by  law  or  by 
delegation  has  the  principal  responsi¬ 
bility  within  the  Department  or  com¬ 
ponent  for  the  administration  of  the  law 
extending  such  assistance. 

(c)  The  term  “United  States”  means 
the  States  of  the  United  States,  the  Dis¬ 
trict  of  Columbia,  Puerto  Rico,  the  Vir¬ 
gin  Islands,  American  Samoa,  Guam, 
Wake  Island,  the  Canal  Zone,  and  the 
territories  and  possessions  of  the  United 
States,  and  the  term  “State”  means  any 
one  of  the  foregoing. 

(d) The  term  “Federal  financial  as¬ 
sistance”  includes  (1)  grants  and  loans 
of  Federal  funds,  (2)  the  grant  or  dona¬ 
tion  of  Federal  property  and  interests  in 
property,  (3)  the  detail  of  Federal  per¬ 
sonnel,  (4)  the  sale  and  lease  of,  and  the 
permission  to  use  (on  other  than  a  cas¬ 
ual  or  transient  basis).  Federal  prop¬ 
erty  or  any  interest  in  such  property 
without  consideration  or  at  a  nominal 
consideration,  or  at  a  consideration 
which  is  reduced  for  the  purpose  of  as¬ 
sisting  the  recipient,  or  in  recognition 
of  the  public  interest  to  be  served  by 
such  sale  or  lease  to  the  recipient,  and 
(5)  any  Federal  agreement,  arrange¬ 
ment,  or  other  contract  which  has  as  one 
of  its  purposes  the  provision  of 
assistance. 

(e)  The  term  “program”  includes  any 
program,  project,  or  activity  for  the  pro¬ 


vision  of  services,  financial  aid,  or  other 
benefits  to  individuals,  or  for  the  provi¬ 
sion  of  facilities  for  furnishing  services, 
financial  aid  or  other  benefits  to  in¬ 
dividuals.  The  services,  financial  aid,  or 
other  benefits  provided  under  a  program 
receiving  Federal  financial  assistance 
shall  be  deemed  to  include  any  services, 
financial  aid,  or  other  benefits  provided 
with  the  aid  of  Federal  financial  assist¬ 
ance  or  with  the  aid  of  any  non-Federal 
funds,  property,  or  other  resources  re¬ 
quired  to  be  expended  or  made  available 
for  the  program  to  meet  matching  re¬ 
quirements  or  other  conditions  which 
must  be  met  in  order  to  receive  the  Fed¬ 
eral  financial  assistance,  and  to  include 
any  services,  financial  aid,  or  other  bene¬ 
fits  provided  in  or  through  a  facility 
provided  with  the  aid  of  Federal  finan¬ 
cial  assistance  or  such  non-Federal 
resources. 

(f)  The  term  “facility”  includes  all  or 
any  portion  of  structures,  equipment,  or 
other  real  or  personal  property  or  in¬ 
terests  therein,  and  the  provision  of  fa¬ 
cilities  includes  the  construction,  expan¬ 
sion,  renovation,  remodeling,  alteration 
or  acquisition  of  facilities. 

(g)  The  term  “recipient”  means  any 
State,  political  subdivision  of  any  State, 
or  instrumentality  of  any  State  or  polit¬ 
ical  subdivision,  any  public  or  private 
agency,  institution,  or  organization,  or 
other  entity,  or  any  individual,  in  any 
State,  to  whom  Federal  financial  assist¬ 
ance  is  extended,  directly  or  through 
another  recipient,  for  any  program,  in¬ 
cluding  any  successor,  assign,  or  trans¬ 
feree  thereof,  but  such  term  does  not 
include  any  ultimate  beneficiary  under 
any  such  program. 

(h)  The  term  “primary  recipient” 
means  any  recipient  which  is  authorized 
or  required  to  extend  Federal  financial 
assistance  to  another  recipient  for  the 
purpose  of  carrying  out  a  program. 

(i)  The  term  “applicant”  means  one 
who  submits  an  application,  request,  or 
plan  required  to  be  approved  by  a  re¬ 
sponsible  Department  official,  or  by  a 
primary  recipient,  as  a  condition  to  eligi¬ 
bility  for  Federal  financial  assistance, 
and  the  term  “application”  means  such 
an  application,  request  or  plan. 

§  300.3  Application. 

This  part  applies  to  any  program  for 
which  Federal  financial  assistance  is  au¬ 
thorized  under  a  law  administered  by 
any  component  of  the  Department  of  De¬ 
fense,  Including  the  federally  assisted 
programs  and  activities  listed  in  Appen¬ 
dix  A  of  this  part.  It  applies  to  money 
paid,  property  transferred,  or  other  Fed¬ 
eral  financial  assistance  extended  under 
any  such  program  after  the  effective 
date  of  this  part  pursuant  to  approval 
prior  to  such  effective  date.  This  part 
does  not  apply  to  (a)  any  Federal  finan¬ 
cial  assistance  by  way  of  insurance  guar¬ 
anty  contracts,  (b)  money  paid,  property 
transferred,  or  other  assistance  extended 
under  any  such  program  before  the  effec¬ 
tive  date  of  this  part,  (c)  any  assistance 
to  any  individual  who  is  the  ultimate 
beneficiary  under  any  such  program,  or 
(d)  any  employment  practice,  under  any 
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such  program,  of  any  employer,  employ¬ 
ment  agency,  or  labor  organization,  ex¬ 
cept  as  noted  in  §  300.4(b)  (4) .  The  fact 
that  a  program  or  activity  is  not  listed  in 
Appendix  A  shall  not  mean,  if  title  VI 
of  the  Act  is  otherwise  applicable,  that 
such  program  Is  not  covered.  Other  pro¬ 
grams  under  statutes  now  in  force  or 
hereinafter  enacted  may  be  added  to  this 
list  by  notice  published  in  the  Federal 
Register. 

§  300.4  Policy. 

(a)  General.  No  person  in  the  United 
States  shall,  on  the  ground  of  race,  color, 
or  national  origin  be  excluded  from  par¬ 
ticipation  in,  be  denied  the  benefits  of, 
or  be  otherwise  subjected  to  discrimina¬ 
tion  under  any  program  to  which  this 
part  applies. 

(b)  Specific  discriminatory  actions 
prohibited.  (1)  A  recipient  under  any 
program  to  which  this  part  applies  may 
not,  directly  or  through  contractual  or 
other  arrangements,  on  the  ground  of 
race,  color,  or  national  origin : 

(i)  Deny  an  individual  any  service, 
financial  aid,  or  other  benefit  provided 
under  the  program; 

(ii)  Provide  any  service,  financial  aid, 
or  other  benefit  to  an  individual  which  is 
different,  or  is  provided  in  a  different 
manner,  from  that  provided  to  others 
under  the  program; 

(iii)  In  determining  the  site  or  loca¬ 
tion  of  facilities,  make  selections  with 
the  purpose  of  excluding  individuals 
from,  denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under 
any  program  to  which  this  part  applies, 
on  the  grounds  of  race,  color,  or  national 
origin;  or  with  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Act  or  this  part; 

(iv)  Subject  an  individual  to  segrega¬ 
tion  or  separate  treatment  in  any  mat¬ 
ter  related  to  his  receipt  of  any  service, 
financial  aid,  or  other  benefit  under  the 
program; 

(v)  Restrict  an  individual  in  any  way 
in  the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving  any 
service,  financial  aid,  or  other  benefit 
under  the  program; 

(vl)  Treat  an  individual  differently 
from  others  in  determining  whether  he 
satisfies  an  admission,  enrollment,  quota, 
eligibility,  membership,  or  other  require¬ 
ment  or  condition  which  individuals 
must  must  meet  in  order  to  be  provided 
any  service,  financial  aid,  or  other  bene¬ 
fit  provided  under  the  program; 

(vii)  Be  prohibited  from  considering 
race,  color,  or  national  origin  if  the  pur¬ 
pose  and  effect  are  to  remove  or  over¬ 
come  the  consequences  of  practices  or 
impediments  which  have  restricted  the 
availability  of,  or  participation  in,  the 
program  or  activity  receiving  Federal 
financial  assistance,  on  the  grounds  of 
race,  color,  or  national  origin.  Where 
previous  discriminatory  practice  or  usage 
tends,  on  the  grounds  of  race,  color,  or 
national  origin,  to  exclude  individuals 
from  participation  in,  to  deny  them  the 
benefits  of,  or  to  subject  them  to  dis¬ 
crimination  under  any  program  or  ac¬ 
tivity  to  which  this  part  applies  the  ap- 
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plicant  or  recipient  has  an  obligation  to 
take  reasonable  action  to  remove  or  over¬ 
come  the  consequences  of  the  prior  dis¬ 
criminatory  practice  or  usage,  and  to  ac¬ 
complish  the  purposes  of  the  Act; 

(viii)  Deny  an  individual  an  oppor¬ 
tunity  to  participate  in  the  program 
through  the  provision  of  services  or 
otherwise  or  afford  him  an  opportunity 
to  do  so  which  is  different  from  that  af¬ 
forded  others  under  the  program. 

(2)  A  recipient,  in  determining  the 
types  of  services,  financial  aid,  or  other 
benefits,  or  facilities  which  will  be  pro¬ 
vided  under  any  such  program,  or  the 
class  of  individuals  to  whom,  or  the  situ¬ 
ations  in  which,  such  services,  financial 
aid,  other  benefits,  or  facilities  will  be 
provided  under  any  such  program,  or  the 
class  of  individuals  to  be  afforded  an  op¬ 
portunity  to  participate  in  any  such  pro¬ 
gram,  may  not,  directly  or  through  con¬ 
tractual  or  other  arrangements,  utilize 
criteria  or  methods  of  administration 
which  have  the  effect  of  subjecting  in¬ 
dividuals  to  discrimination  because  of 
their  race,  color,  or  national  origin,  or 
have  the  effect  of  defeating  or  substan¬ 
tially  impairing  accomplishment  of  the 
objectives  of  the  program  as  respect  in¬ 
dividuals  of  a  particular  race,  color,  or 
national  origin. 

(3)  As  used  in  this  section  the  serv¬ 
ices,  financial  aid,  or  other  benefits  pro¬ 
vided  under  a  program  receiving  Federal 
financial  assistance  shall  be  deemed  to 
include  any  service,  financial  aid,  or 
other  benefit  provided  in  or  through  a 
facility  provided  with  the  aid  of  Fed¬ 
eral  financial  assistance. 

(4)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to 
provide  employment,  but  nevertheless 
discrimination  on  the  grounds  of  race, 
color,  or  national  origin  in  the  employ¬ 
ment  practices  of  the  recipient  or  other 
persons  subject  to  this  part  tends,  on  the 
grounds  of  race,  color,  or  national  origin 
of  the  intended  beneficiaries,  to  exclude 
intended  beneficiaries  from  participation 
in,  to  deny  them  the  benefits  of,  or  to 
subject  them  to  discrimination  under 
any  program  to  which  this  part  applies, 
the  recipient  or  other  persons  subject  to 
this  part  are  prohibited  from  (directly 
or  through  contractual  or  other  arrange¬ 
ments)  subjecting  an  individual  to  dis¬ 
crimination  on  the  grounds  of  race, 
color,  or  national  origin  in  its  employ¬ 
ment,  practices  under  such  program  (in¬ 
cluding  recruitment  or  recruitment  ad¬ 
vertising;  employment,  layoff  or  termi¬ 
nation;  upgrading,  demotion  or  transfer; 
rates  of  pay  or  other  forms  of  compensa¬ 
tion  :  and  use  of  facilities) ,  to  the  extent 
necessary  to  assure  equality  of  oppor¬ 
tunity  to,  and  nondiscriminatory  treat¬ 
ment  of  the  beneficiaries. 

(5)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this  sub¬ 
section  does  not  limit  the  generality  of 
the  prohibition  in  paragraph  (a)  of  this 
section. 

§  300.5  Responsibilities. 

(a)  The  Assistant  Secretary  of  Defense 
(Manpower  and  Reserve  Affairs)  shall 
be  responsible  for  insuring  that  the 
policies  of  this  part  are  effectuated 
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throughout  the  Department  of  Defense. 
He  may  review  from  time  to  time  as  he 
deems  necessary  the  implementation  of 
these  policies  by  the  components  of  the 
Department  of  Defense. 

(b)  The  Secretary  of  each  Military 
Department  is  responsible  for  imple¬ 
menting  this  part  with  respect  to  pro¬ 
grams  and  activities  receiving  financial 
assistance  from  his  Military  Department; 
and  the  Assistant  Secretary  of  Defense 
(Manpower  and  Reserve  Affairs)  is 
responsible  for  similarly  implementing 
this  part  with  respect  to  all  other  com¬ 
ponents  of  the  Department  of  Defense. 
Each  may  designate  official (s)  to  fulfill 
this  responsibility  in  accordance  with 
§  300.2(b). 

(c)  The  Assistant  Secretary  of  Defense 
(Manpower  and  Reserve  Affairs)  or, 
after  consultation  with  the  Assistant 
Secretary  of  Defense  (Manpower  and  Re¬ 
serve  Affairs),  the  Secretary  of  each 
Military  Department  or  other  responsible 
Department  official  designated  by  the 
Assistant  Secretary  of  Defense  (Man¬ 
power  and  Reserve  Affairs)  may  assign 
to  officials  of  other  departments  or  agen¬ 
cies  of  the  Government,  with  the  consent 
of  such  departments  or  agencies,  respon¬ 
sibilities  in  connection  with  the  effectua¬ 
tion  of  the  purposes  of  title  VI  of  the 
Act  and  this  part  (other  than  responsi¬ 
bility  for  final  decision  as  provided  in 
§  300.11,  including  the  achievement  of 
effective  coordination  and  maximum 
uniformity  within  the  Department  and 
within  the  executive  branch  of  the  Gov¬ 
ernment  in  the  application  of  title  VI 
and  this  part  to  similar  programs  and  in 
similar  situations.  Any  action  taken,  de¬ 
termination  made,  or  requirement  im¬ 
posed  by  an  official  of  another  Depart¬ 
ment  or  Agency  acting  pursuant  to  an 
assignment  of  responsibility  under  this 
paragraph  shall  have  the  same  effect  as 
though  such  action  had  been  taken  by 
the  responsible  official  of  this  agency. 

§  300.6  Assurances  required. 

(a)  General.  ( 1 )  (i)  Every  application 
for  Federal  financial  assistance  to  carry 
out  a  program  to  which  this  part  applies, 
except  a  program  to  which  paragraph 
(b)  of  this  section  applies  and  every  ap¬ 
plication  for  Federal  financial  assistance 
to  provide  a  facility  shall  as  a  condition 
to  its  approval  and  the  extension  of  any 
Federal  financial  assistance  pursuant  to 
the  application,  contain  or  be  accom¬ 
panied  by  an  assurance  that  the  program 
will  be  conducted  or  the  facility  operated 
in  compliance  with  all  requirements  im¬ 
posed  by  or  pursuant  to  this  part. 

(ii)  In  the  case  where  the  Federal 
financial  assistance  is  to  provide  or  is  in 
the  form  of  personal  property,  or  real 
property  or  interest  therein  or  structures 
thereon,  the  assurance  shall  obligate  the 
recipient,  or,  in  the  case  of  a  subsequent 
transfer,  the  transferee,  for  the  period 
during  which  the  property  or  structures 
are  used  for  a  purpose  for  which  the 
Federal  financial  assistance  is  extended 
or  for  another  purpose  involving  the  pro¬ 
vision  of  similar  services  and  benefits,  or 
for  as  long  as  the  recipient  retains  owner¬ 
ship  or  possession  of  the  property,  which¬ 
ever  is  longer.  In  all  other  cases  the 


FEDERAL  REGISTER,  VOL.  36,  NO.  237— THURSDAY,  DECEMBER  9,  1971 


23478 

assurance  shall  obligate  the  recipient  for 
the  period  during  which  Federal  financial 
assistance  is  extended  pursuant  to  the 
application.  In  any  case  in  which  Federal 
financial  assistance  is  extended  without 
an  application  having  been  made,  such 
extension  shall  be  subject  to  the  same 
assurances  as  if  an  application  had  been 
made.  The  responsible  Department 
official  shall  specify  the  form  of  the 
foregoing  assurances  for  each  program, 
and  the  extent  to  which  like  assurances 
will  be  required  of  subgrantees,  contrac¬ 
tors  and  subcontractors,  transferees,  suc¬ 
cessors  in  interest,  and  other  participants 
in  the  program.  Any  such  assurance  shall 
include  provisions  which  give  the  United 
States  a  right  to  seek  its  judicial 
enforcement. 

(2)  In  the  case  of  real  property,  struc¬ 
tures  or  improvements  thereon,  or  in¬ 
terests  therein,  which  was  acquired 
through  a  program  of  Federal  financial 
assistance,  or  in  the  case  where  Federal 
financial  assistance  is  provided  in  the 
form  of  a  transfer  of  real  property  or 
interest  therein  from  the  Federal  Gov¬ 
ernment,  the  instrument  effecting  or 
recording  the  transfer,  shall  contain  a 
covenant  running  with  the  land  assuring 
nondiscrimination  for  the  period  during 
which  the  real  property  is  used  for  a 
purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another  pur¬ 
pose  involving  the  provision  of  similar 
services  or  benefits,  or  for  as  long  as  the 
recipient  retains  ownership  or  possession 
of  the  property,  whichever  is  longer. 
Where  no  transfer  of  property  is  in¬ 
volved,  but  property  is  improved  under 
a  program  of  Federal  financial  assist¬ 
ance,  the  recipient  shall  agree  to  include 
such  a  covenant  in  any  subsequent  trans¬ 
fer  of  such  property.  Where  the  property 
is  obtained  from  the  Federal  Government, 
such  covenant  may  also  include  a  condi¬ 
tion  coupled  with  a  right  to  be  reserved 
by  the  Department  to  revert  title  to  the 
property  in  the  event  of  a  breach  of  the 
covenant  where,  in  the  discretion  of  the 
responsible  Department  official,  such  a 
condition  and  right  of  reverter  is  appro¬ 
priate  to  the  program  under  which  the 
real  property  is  obtained  and  to  the 
nature  of  the  grant  and  the  grantee.  In 
the  event  a  transferee  of  real  property 
proposes  to  mortgage  or  otherwise  en¬ 
cumber  the  real  property  as  security  for 
financing  construction  of  new,  or  im¬ 
provement  of  existing  facilities  on  such 
property  for  the  purposes  for  which  the 
property  was  transferred,  the  responsible 
Department  official  may  agree,  upon  re¬ 
quest  of  the  transferee  and  if  necessary 
to  accomplish  such  financing,  and  upon 
such  conditions  as  he  deems  appropriate, 
to  forbear  the  exercise  of  such  right  to 
revert  title  for  so  long  as  the  lien  of  such 
mortgage  or  other  encumbrance  remains 
effective.  In  programs  receiving  Federal 
financial  assistance  in  the  form,  or  for 
the  acquisition  of  real  property  or  an 
interest  in  real  property,  to  the  extent 
that  rights  to  space  on.  over,  or  under 
any  such  property  are  included  as  part  of 
the  program  receiving  such  assistance, 
the  nondiscrimination  requirements  of 
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this  part  shall  extend  to  any  facility 
located  wholly  or  in  part  in  such  space. 

(3)  The  assurance  required  in  the  case 
of  a  transfer  of  surplus  personal  prop¬ 
erty  shall  be  inserted  in  a  written  agree¬ 
ment  by  and  between  the  Department 
of  Defense  component  concerned  and 
the  recipient. 

<b)  Continuing  State  programs.  Every 
application  by  a  State  agency  to  carry 
out  a  program  involving  continuing  Fed¬ 
eral  financial  assistance  to  which  this 
part  applies  shall  as  a  condition  to  its 
approval  and  the  extension  of  any  Fed¬ 
eral  financial  assistance  pursuant  to  the 
application  (1)  contain  or  be  accom¬ 
panied  by  a  statement  that  the  program 
is  (or,  in  the  case  of  a  new  program,  will 
be)  conducted  in  compliance  with  all 
requirements  imposed  by  or  pursuant  to 
this  part,  and  (2)  provide  or  be  accom¬ 
panied  by  provision  for  such  methods 
of  administration  for  the  program  as 
are  found  by  the  responsible  Department 
official  to  give  reasonable  assurance  that 
the  applicant  and  all  recipients  of  Fed¬ 
eral  financial  assistance  under  such  pro¬ 
gram  will  comply  with  all  requirements 
imposed  by  or  pursuant  to  this  part.  In 
cases  of  continuing  State  programs  in 
which  applications  are  not  made,  the 
extension  of  Federal  financial  assistance 
shall  be  subject  to  the  same  conditions 
under  this  subsection  as  if  applications 
had  been  made. 

(c)  Assurances  from  institutions.  (1) 
In  the  case  of  Federal  financial  assist¬ 
ance  to  an  institution  of  higher  educa¬ 
tion,  the  assurance  required  by  this  sec¬ 
tion  shall  extend  to  admission  practices 
and  to  all  other  practices  relating  to  the 
treatment  of  students. 

(2)  The  assurance  required  with  re¬ 
spect  to  an  institution  of  higher  educa¬ 
tion,  or  any  other  institution,  insofar 
as  the  assurance  relates  to  the  institu¬ 
tion’s  practices  with  respect  to  admission 
or  other  treatment  of  individuals  as  stu¬ 
dents  of  the  institution  or  to  the  oppor¬ 
tunity  to  participate  in  the  provision  of 
services  or  other  benefits  to  such  indi¬ 
viduals,  shall  be  applicable  to  the  entire 
institution  unless  the  applicant  estab¬ 
lishes,  to  the  satisfaction  of  the  respon¬ 
sible  Department  official,  that  the  insti¬ 
tution’s  practices  in  designated  parts  or 
programs  of  the  institution  will  in  no 
way  affect  its  practices  in  the  program 
of  the  institution  for  which  Federal  fi¬ 
nancial  assistance  is  sought,  or  the  bene¬ 
ficiaries  of  or  participate  in  such  pro¬ 
gram.  If  in  any  such  case  the  assistance 
sought  is  for  the  construction  of  a  facil¬ 
ity  or  part  of  a  facility,  the  assurance 
shall  in  any  event  extend  to  the  entire 
facility  and  to  facilities  operated  in  con¬ 
nection  therewith. 

(d)  Elementary  and  secondary  schools. 
The  requirement  of  paragraph  (a), 
<b),  or  (c)  of  this  section,  with  respect 
to  any  elementary  or  secondary  school 
or  school  system  shall  be  deemed  to  be 
satisfied  if  such  school  or  school  system 
(1)  is  subject  to  a  final  order  of  a  court 
of  the  United  States  for  the  desegrega¬ 
tion  of  such  school  or  school  system,  and 
provides  an  assurance  that  it  will  comply 
with  such  order,  including  any  future 


modification  of  such  order,  or  (2)  sub¬ 
mits  a  plan  for  the  desegregation  of  such 
school  or  school  system  which  the  re¬ 
sponsible  official  of  the  Department  of 
Health,  Education,  and  Welfare  deter¬ 
mines  is  adequate  to  accomplish  the  pur¬ 
poses  of  the  Act  and  this  part,  and  pro¬ 
vides  reasonable  assurance  that  it  will 
carry  out  such  plan;  in  any  case  of 
continuing  Federal  financial  assistance 
the  said  Department  officer  may  reserve 
the  right  to  redetermine,  after  such 
period  as  may  be  specified  by  him,  the 
adequacy  of  the  plan  to  accomplish  the 
purpose  of  the  Act  or  this  part  within 
the  earliest  practicable  time.  In  any  case 
in  which  a  final  order  of  a  court  of  the 
United  States  for  the  desegregation  of 
such  school  or  school  system  is  entered 
after  submission  of  such  a  plan,  such 
plan  shall  be  revised  to  conform  to  such 
final  order,  including  any  future  modi¬ 
fication  of  said  order. 

§  300.7  Compliance  information. 

(a)  Cooperation  and  assistance.  Each 
responsible  Department  official  shall  to 
the  fullest  extent  practicable  seek  the 
cooperation  of  recipients  in  obtaining 
compliance  with  this  part  and  shall  pro¬ 
vide  assistance  and  guidance  to  recipi¬ 
ents  to  help  them  comply  voluntarily 
with  this  part. 

(b)  Compliance  reports.  Each  recip¬ 
ient  shall  keep  such  records  and  submit 
to  the  responsible  Department  official 
timely,  complete  and  accurate  compli¬ 
ance  reports  at  such  times,  and  in  such 
form  and  containing  such  information, 
as  the  responsible  Department  official 
may  determine  to  be  necessary  to  enable 
him  to  ascertain  whether  the  recipient 
has  complied  or  is  complying  with  this 
part.  In  the  case  of  any  program  under 
which  a  primary  recipient  extends  Fed¬ 
eral  financial  assistance  to  any  other 
recipient,  such  other  recipient  shall  also 
submit  such  compliance  reports  to  the 
primary  recipient  as  may  be  necessary 
to  enable  the  primary  recipient  to  carry 
out  its  obligations  imposed  pursuant  to 
this  part. 

(c)  Access  to  sources  of  information. 
Each  recipient  shall  permit  access  by 
the  responsible  Department  official  dur¬ 
ing  normal  business  hours  to  such  of  its 
books,  records,  accounts,  and  other 
sources  of  information,  and  its  facilities 
as  may  be  pertinent  to  ascertain  compli¬ 
ance  with  this  part.  Where  any  informa¬ 
tion  required  of  a  recipient  is  in  the 
exclusive  possession  of  any  other  institu¬ 
tion  or  person  and  this  institution  or 
person  shall  fail  or  refuse  to  furnish  this 
information,  the  recipient  shall  so  certify 
in  its  report  and  shall  set  forth  what 
efforts  it  has  made  to  obtain  the  infor¬ 
mation. 

(d>  InfQrmation  to  beneficiaries  and 
participants.  Each  recipient  shall  make 
available  to  participants,  beneficiaries, 
and  other  interested  persons  such  infor¬ 
mation  regarding  the  provisions  of  this 
part  and  its  applicability  to  the  program 
under  which  the  recipient  receives  Fed¬ 
eral  financial  assistance,  and  make  such 
information  available  to  them  in  such 
manner,  as  the  responsible  Department 
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official  finds  necessary  to  apprise  such 
persons  of  the  protections  against  dis¬ 
crimination  assured  them  by  the  Act  and 
this  part. 

§  300.8  Conduct  of  investigations. 

(a)  Periodic  compliance  reviews.  The 
responsible  Department  official  or  his 
designee(s)  shall  from  time  to  time  re¬ 
view  the  practices  of  recipients  to  deter¬ 
mine  whether  they  are  complying  with 
this  part. 

<b)  Complaints.  Any  person  who  be¬ 
lieves  himself  or  any  specific  class  of  in¬ 
dividuals  to  be  subjected  to  discrimina¬ 
tion  prohibited  by  this  part  may  by  him¬ 
self  or  by  a  representative  file  with  the 
responsible  Department  official  a  written 
complaint.  A  complaint  must  be  filed  not 
later  than  90  days  from  the  date  of  the 
alleged  discrimination,  unless  the  time 
for  filing  is  extended  by  the  responsible 
Department  official. 

(c)  Investigations.  The  responsible 
Department  official  will  make  a  prompt 
investigation  whenever  a  compliance  re¬ 
view,  report,  complaint,  or  any  other 
information  indicates  a  possible  failure 
to  comply  with  this  part.  The  investiga¬ 
tion  should  include,  where  appropriate, 
a  review  of  the  pertinent  practices  and 
policies  of  the  recipient,  the  circum¬ 
stances  under  which  the  possible  non- 
compliance  with  this  part  occurred,  and 
other  factors  relevant  to  a  determina¬ 
tion  of  whether  the  recipient  has  failed 
to  comply  with  this  part. 

(d)  Resolution  of  matters.  (1)  If  an 
investigation  pursuant  to  paragraph  (c) 
of  this  section  indicates  a  failure  to  com¬ 
ply  with  this  part,  the  responsible  De¬ 
partment  official  will  so  inform  the 
recipent  and  the  matter  will  be  resolved 
by  informal  means  whenever  possible.  If 
it  has  been  determined  that  the  matter 
cannot  be  resolved  by  informal  means, 
action  will  be  taken  as  provided  in 
§  300.9. 

(2)  If  an  investigation  does  not  war¬ 
rant  action  pursuant  to  subparagraph 
(1)  of  this  paragraph,  the  responsible 
Department  official  will  so  inform  the 
recipient  and  the  complainant,  if  any, 
in  writing. 

(e)  Intimidatory  or  retaliatory  acts 
prohibited.  No  recipient  or  other  person 
shall  intimidate,  threaten,  coerce,  or 
discriminate  against  any  individual  for 
the  purpose  of  interfering  with  any  right 
or  privilege  secured  by  section  601  of  the 
Act  or  this  part,  or  because  he  has  made 
a  complaint,  testified,  assisted,  or  parti¬ 
cipated  in  any  manner  in  an  investiga¬ 
tion,  proceeding,  or  hearing  under  this 
part.  The  identity  of  complainants  shall 
not  be  disclosed  except  when  necessary 
to  carry  out  the  purposes  of  this  part,  in¬ 
cluding  the  conduct  of  any  investigation, 
hearing  or  judicial  proceeding  arising 
thereunder. 

§  300.9  Procedure  for  effecting  com¬ 
pliance. 

(a)  General.  If  there  appears  to  be  a 
failure  or  threatened  failure  to  comply 
with  this  part,  and  if  the  noncompliance 
or  threatened  noncompliance  cannot  be 
corrected  by  informal  means,  compliance 
with  this  part  may  be  effected  by  the 
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suspension  or  termination  of  or  refusal 
to  grant  or  to  continue  Federal  financial 
assistance  or  by  any  other  means  au¬ 
thorized  by  law  as  determined  by  the 
responsible  Department  official.  Such 
other  means  may  include,  but  are  not 
limited  to  (1)  a  reference  to  the  De¬ 
partment  of  Justice  with  a  recommenda¬ 
tion  that  appropriate  proceedings  be 
brought  to  enforce  any  rights  of  the 
United  States  under  any  law  of  the 
United  States  (including  other  titles  of 
the  Act) ,  or  any  assurance  or  other  con¬ 
tractual  undertaking,  and  (2)  applicable 
proceedings  under  State  or  local  law. 

(b)  Noncompliance  with  §  300.6.  If 
an  applicant  fails  or  refuses  to  furnish 
an  assurance  required  under  §  300.6  or 
otherwise  fails  or  refuses  to  comply  with 
a  requirement  imposed  by  or  pursuant 
to  that  section,  Federal  financial  assist¬ 
ance  may  be  refused  in  accordance  with 
the  procedures  of  paragraph  (c)  of  this 
section.  The  component  of  the  Depart¬ 
ment  of  Defense  concerned  shall  not  be 
required  to  provide  assistance  in  such  a 
case  during  the  pendency  of  the  admin¬ 
istrative  proceedings  under  such  para¬ 
graph  except  that  the  component  shall 
continue  assistance  during  the  pendency 
of  such  proceedings  where  such  assist¬ 
ance  is  due  and  payable  pursuant  to  an 
application  therefor  approved  prior  to 
the  effective  date  of  this  part. 

(c)  Termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial  assist¬ 
ance.  Except  as  provided  in  paragraph 
(b)  of  this  section  no  order  suspending, 
terminating,  or  refusing  to  grant  or  con¬ 
tinue  Federal  financial  assistance  shall 
become  effective  until  (1)  the  respon¬ 
sible  Department  official  has  advised  the 
applicant  or  recipient  of  his  failure  to 
comply  and  has  determined  that  compli¬ 
ance  cannot  be  secured  by  voluntary 
means;  (2)  there  has  been  an  express 
finding,  after  opportunity  for  a  hearing 
(as  provided  in  §  300.10),  of  a  failure  by 
the  applicant  or  recipient  to  comply  with 
a  requirement  imposed  by  or  pursuant  to 
this  part;  (3)  the  action  has  been  ap¬ 
proved  by  the  Secretary  of  Defense  pur¬ 
suant  to  §  300.11;  and  (4)  the  expiration 
of  30  days  after  the  Secretary  of  Defense 
has  filed  with  the  committee  of  the 
House  and  the  committee  of  the  Senate 
having  legislative  jurisdiction  over  the 
program  involved,  a  full  written  report  of 
the  circumstances  and  the  grounds  for 
such  action.  Any  action  to  suspend  or 
terminate  or  to  refuse  to  grant  or  to 
continue  Federal  financial  assistance 
shall  be  limited  to  the  particular  politi¬ 
cal  entity,  or  part  thereof,  or  other  appli¬ 
cant  or  recipient  as  to  whom  such  a  find¬ 
ing  has  been  made  and  shall  be  limited  in 
its  effect  to  the  particular  program,  or 
part  thereof,  in  which  such  noncompli¬ 
ance  has  been  so  found. 

(d)  Other  means  authorized  by  law. 
No  action  to  affect  compliance  by  any 
other  means  authorized  by  law  shall  be 
taken  until  (1)  the  responsible  Depart¬ 
ment  official  has  determined  that  com¬ 
pliance  cannot  be  secured  by  voluntary 
means,  ( 2 )  the  action  has  been  approved 
by  the  Assistant  Secretary  of  Defense 
(Manpower  and  Reserve  Affairs),  (3>  the 
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recipient  or  other  person  has  been  noti¬ 
fied  of  its  failure  to  comply  and  of  the 
action  to  be  taken  to  effect  compliance, 
and  (4)  the  expiration  of  at  least  10  days 
from  the  mailing  of  such  notice  to  the 
recipient  or  other  person.  During  this 
period  of  at  least  10  days  additional  ef¬ 
forts  shall  be  made  to  persuade  the  re¬ 
cipient  or  other  person  to  comply  with 
this  part  and  to  take  such  corrective  ac¬ 
tion  as  may  be  appropriate. 

§  300.10  Hearings. 

(a)  Opportunity  for  hearing.  When¬ 
ever  an  opportunity  for  a  hearing  is  re¬ 
quired  by  8  300.11,  reasonable  notice 
shall  be  given  by  registered  or  certified 
mail,  return  receipt  requested,  to  the  af¬ 
fected  applicant  or  recipient.  This  notice 
shall  advise  the  applicant  or  recipient  of 
the  action  proposed  to  be  taken,  the  spe¬ 
cific  provision  under  which  the  proposed 
action  against  it  is  to  be  taken,  and  the 
matters  of  fact  or  law  asserted  as  the 
basis  for  this  action,  and  either  ( 1 )  fix  a 
date  not  less  than  20  days  after  the  date 
of  such  notice  within  which  the  appli¬ 
cant  or  recipient  may  request  of  the  re¬ 
sponsible  Department  official  that  the 
matter  be  schedueld  for  hearing,  or  (2) 
advise  the  applicant  or  recipient  that 
the  matter  in  question  has  been  set  down 
for  hearing  at  a  stated  place  and  time. 
The  time  and  place  so  fixed  shall  be  rea¬ 
sonable  and  shall  be  subject  to  change 
for  cause.  The  complainant,  if  any,  shall 
be  advised  of  the  time  and  place  of  hear¬ 
ing.  An  applicant  or  recipient  may  waive 
a  hearing  and  submit  written  informa¬ 
tion  and  argument.  The  failure  of  an 
applicant  or  recipient  to  request  a  hear¬ 
ing  under  this  paragraph  or  to  appear  at 
a  hearing  for  which  a  date  has  been  set 
shall  be  deemed  to  be  a  waiver  of  the 
right  to  a  hearing  under  section  602  of 
the  Act  and  §  300.11(g)  of  this  part  and 
consent  to  the  making  of  a  decision  on 
the  basis  of  such  information  as  is 
available. 

<b)  Time  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  at  the  offices  of  the 
responsible  component  of  the  Depart¬ 
ment  of  Defense  in  Washington,  D.C.  at  a 
time  fixed  by  the  responsible  Department 
official  unless  he  determines  that  the 
convenience  of  the  applicant  or  receipi- 
ent  or  of  the  component  requires  that 
another  place  be  selected.  Hearings  shall 
be  held  before  the  responsible  Depart¬ 
ment  official  or,  at  his  discretion,  before 
a  hearing  examiner  designated  by  him. 

<c)  Hearing  examiner.  The  examiner 
shall  be  a  field  grade  officer  or  civilian 
employee  above  the  grade  of  GS-12  (or 
the  equivalent)  who  shall  be  a  person 
admitted  to  practice  law  before  a  Federal 
court  or  the  highest  court  of  a  State. 

(d)  Right  to  counsel.- In  all  proceed¬ 
ings  under  this  section,  the  applicant  or 
recipient  and  the  responsible  component 
of  the  Department  shall  have  the  right 
to  be  represented  by  counsel. 

(e>  Procedures.  (1)  The  recipient  shall 
receive  an  open  hearing  at  which  he  or 
his  counsel  may  examine  any  witnesses 
present.  Both  the  responsible  Depart¬ 
ment  official  and  the  applicant  or  recipi¬ 
ent  shall  be  entitled  to  introduce  all  rel¬ 
evant  evidence  on  the  issues  as  stated  in 
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the  notice  for  hearing  or  as  determined 
by  the  officer  conducting  the  hearing  at 
the  outset  of  or  during  the  hearing. 

(2)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted  pur¬ 
suant  to  this  part,  but  rules  or  principles 
designed  to  assure  production  of  the 
most  credible  evidence  available  and  to 
subject  testimony  to  test  by  cross- 
examination  shall  be  applied  where 
reasonably  necessary  by  the  officer  con¬ 
ducting  the  hearing.  The  hearing  officer 
may  exclude  irrelevant,  immaterial,  or 
unduly  repetitious  evidence.  All  docu¬ 
ments  and  other  evidence  offered  or 
taken  for  record  shall  be  open  to  ex¬ 
amination  by  the  parties  and  opportu¬ 
nity  shall  be  given  to  refute  facts  and 
arguments  advanced  on  either  side  of 
the  issues.  A  transcript  shall  be  made  of 
the  oral  evidence  except  to  the  extent  the 
substance  thereof  is  stipulated  for  the 
record.  All  decisions  shall  be  based  upon 
the  hearing  record  and  written  findings 
shall  be  made. 

(f)  Consolidated  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts 
are  asserted  to  constitute  noncompliance 
with  this  part  with  respect  to  two  or 
more  programs  to  which  this  part  ap¬ 
plies,  or  noncompliance  with  this  part 
and  the  regulations  of  one  or  more  other 
Federal  departments  or  agencies  issued 
under  title  VI  of  the  Act,  the  Assistant 
Secretary  of  Defense  (Manpower  and 
Reserve  Affairs),  the  Secretary  of  a 
Military  Department,  or  other  respon¬ 
sible  Department  official  designated  by 
the  Assistant  Secretary  of  Defense 
(Manpower  and  Reserve  Affairs)  after 
consultation  with  the  Assistant  Secre¬ 
tary  of  Defense  (Manpower  and  Reserve 
Affairs)  may,  by  agreement  with  such 
other  departments  or  agencies  where  ap¬ 
plicable,  provide  for  the  conduct  of  con¬ 
solidated  or  joint  hearings,  and  for  the 
application  to  such  hearings  of  appro¬ 
priate  procedures  not  inconsistent  with 
this  part.  Final  decisions  in  such  cases, 
insofar  as  this  part  is  concerned,  shall 
be  made  in  accordance  with  §  300.11. 

§  300.11  Decisions  and  notices. 

(a)  Decision  by  person  other  than  the 
responsible  department  official.  If  the 
hearing  is  held  by  a  hearing  examiner 
such  hearing  examiner  shall  either  make 
an  initial  decision,  if  so  authorized,  or 
certify  the  entire  record  including  his 
recommended  findings  and  proposed  de¬ 
cision  to  the  responsible  Department  of¬ 
ficial  for  a  final  decision,  and  a  copy  of 
such  initial  decision  or  certification  shall 
be  mailed  to  the  applicant  or  recipient. 
Where  the  initial  decision  is  made  by  the 
hearing  examiner  the  applicant  or  re¬ 
cipient  may  within  30  days  of  the  mailing 
of  such  notice  of  initial  decision  file  with 
the  responsible  Department  official  his 
exceptions  to  the  initial  decision,  with  his 
reasons  therefor.  In  the  absence  of  ex¬ 
ceptions,  the  responsible  Department  of¬ 
ficial  may  on  his  own  motion  within  45 
days  after  the  initial  decision  serve  on 
the  applicant  or  recipient  a  notice  that 
he  will  review  the  decision.  Upon  the 
filing  of  such  exceptions  or  of  such  notice 
of  review  the  responsible  Department 
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official  shall  review  the  initial  decision 
and  issue  his  own  decision  thereon  in¬ 
cluding  the  reasons  therefor.  In  the 
absence  of  either  exceptions  or  a  notice 
of  review  the  initial  decision  shall  con¬ 
stitute  the  final  decision  of  the  respon¬ 
sible  Department  official. 

(b)  Decisions  on  record  or  review  by 
the  responsible  department  official. 
Whenever  a  record  is  certified  to  the 
responsible  Department  official  for  deci¬ 
sion  or  he  reviews  the  decision  of  a  hear¬ 
ing  examiner  pursuant  to  paragraph  (a) 
of  this  section  or  whenever  the  respon¬ 
sible  Department  official  conducts  the 
hearing,  the  applicant  or  recipient  shall 
be 'given  reasonable  opportunity  to  file 
with  him  briefs  or  other  written  state¬ 
ments  of  its  contentions,  and  a  copy  of 
the  final  decision  of  the  responsible  De¬ 
partment  official  shall  be  given  in  writing 
to  the  applicant  or  recipient  and  to  the 
complainant,  if  any. 

(c)  Decisions  on  record  where  a  hear¬ 
ing  is  waived.  Whenever  a  hearing  is 
waived  pursuant  to  §  300.10(a)  a  deci¬ 
sion  shall  be  made  by  the  responsible 
Department  official  on  the  record  and  a 
copy  of  such  decision  shall  be  given  in 
writing  to  the  applicant  or  recipient,  and 
to  the  complainant,  if  any. 

(d)  Rulings  required.  Each  decision  of 
a  hearing  officer  or  responsible  Depart¬ 
ment  official  shall  set  forth  his  ruling  on 
each  finding,  conclusion,  or  exception 
presented,  and  shall  identify  the  require¬ 
ment  or  requirements  imposed  by  or  pur¬ 
suant  to  this  part  with  which  it  is  found 
that  the  applicant  or  recipient  has  failed 
to  comply. 

(e)  Approval  by  the  Secretary  of  De¬ 
fense.  Any  final  decision  of  a  responsible 
Department  official  which  provides  for 
the  suspension  or  termination  of.  or  the 
refusal  to  grant  or  continue  Federal 
financial  assistance,  or  the  imposition 
of  any  other  sanction  available  under  this 
part  or  the  Act,  shall  promptly  be  trans¬ 
mitted  to  the  Secretary  of  Defense,  who 
may  approve  such  decision,  may  vacate 
it,  or  remit  or  mitigate  any  sanction 
imposed. 

(f )  Contents  of  orders.  The  final  deci¬ 
sion  may  provide  for  suspension  or  ter¬ 
mination  of,  or  refusal  to  grant  or  con¬ 
tinue  Federal  financial  assistance,  in 
whole  or  in  part,  under  the  program  in¬ 
volved,  and  may  contain  such  terms,  con¬ 
ditions,  and  other  provisions  as  are  con¬ 
sistent  with  and  will  effectuate  the  pur¬ 
poses  of  the  Act  and  this  part,  including 
provisions  designed  to  assure  that  no 
Federal  financial  assistance  will  there¬ 
after  be  extended  under  such  program  to 
the  applicant  or  recipient  determined  by 
such  decision  to  be  in  default  in  its  per¬ 
formance  of  an  assurance  given  by  it 
pursuant  to  this  part,  or  to  have  other¬ 
wise  failed  to  comply  with  this  part,  un¬ 
less  and  until  it  corrects  its  noncompli¬ 
ance  and  satisfies  the  responsible  depart¬ 
ment  official  that  it  will  fully  comply 
with  this  part. 

(g)  Posttermination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (f )  of  this  section  shall  be  restored 
to  full  eligibility  to  receive  Federal  finan¬ 


cial  assistance  if  it  satisfies  the  terms  and 
conditions  of  that  order  for  such  eligi¬ 
bility  or  if  it  brings  itself  into  compli¬ 
ance  with  this  part  and  provides  reason¬ 
able  assurance  that  it  will  fully  comply 
with  this  part. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (f)  of  this  section 
may  at  any  time  request  the  responsible 
Department  official  to  restore  fully  its 
eligibility  to  receive  Federal  financial  as¬ 
sistance.  Any  such  request  shall  be  sup¬ 
ported  by  information  showing  that  the 
applicant  or  recipient  has  met  the  re¬ 
quirements  of  subparagraph  (1)  of  this 
paragraph.  If  the  responsible  Depart¬ 
ment  official  determines  that  those  re¬ 
quirements  have  been  satisfied,  he  shall 
restore  such  eligibility. 

(3)  If  the  responsible  Department  offi¬ 
cial  denies  any  such  request,  the  appli¬ 
cant  or  recipient  may  submit  a  request 
for  a  hearing  in  writing,  specifying  why  it 
believes  such  official  to  have  been  in 
error.  It  shall  thereupon  be  given  an  ex¬ 
peditious  hearing,  with  a  decision  on  the 
record,  in  accordance  with  rules  of  pro¬ 
cedure  issued  by  the  responsible  Depart¬ 
ment  official.  The  applicant  or  recipient 
will  be  restored  to  such  eligibility  if  it 
proves  at  such  a  hearing  that  it  satisfied 
the  requirements  of  subparagraph  (1)  of 
this  paragraph.  While  proceedings  under 
this  subsection  are  pending,  the  sanctions 
imposed  by  the  order  issued  under  para¬ 
graph  (f)  of  this  section  shall  remain  in 
effect. 

§  300.12  Judicial  review. 

Action  taken  pursuant  to  section  602  of 
the  Act  is  subject  to  judicial  review  as 
provided  in  section  603  of  the  Act. 

§  300.13  Effect  on  other  issuances. 

(a)  All  issuances  heretofore  issued  by 
any  officer  of  the  Department  of  Defense 
or  its  components  which  impose  require¬ 
ments  designed  to  prohibit  any  discrim¬ 
ination  against  individuals  on  the 
ground  of  race,  color,  or  national  origin 
under  any  program  to  which  this  part  ap¬ 
plies,  and  which  authorize  the  suspen¬ 
sion  or  termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial  assist¬ 
ance  to  any  applicant  for  or  recipient  of 
such  assistance  under  such  program  for 
failure  to  comply  with  such  requirements, 
are  hereby  superseded  to  the  extent  that 
such  discrimination  is  prohibited  by  this 
part,  except  that  nothing  in  this  part 
shall  be  deemed  to  relieve  any  person  of 
any  obligation  assumed  or  imposed  un¬ 
der  any  such  superseded  regulation,  or¬ 
der,  instruction,  or  like  direction  prior 
to  the  effective  date  of  this  part. 

(b)  Nothing  in  this  part,  however, 
shall  be  deemed  to  supersede  any  of  the 
following  (including  future  amendments 
thereof) :  (1)  Executive  Orders  10925, 
11114,  and  11246  and  issuances  there¬ 
under,  (2)  the  “Standards  for  a  Merit 
System  of  Personnel  Administration,”  is¬ 
sued  jointly  by  the  Secretaries  of  De¬ 
fense,  of  Health,  Education,  and  Welfare, 
and  of  Labor,  28  F.R.  734,  or  (3)  Execu¬ 
tive  Order  11063  and  issuances  there¬ 
under,  or  any  other  issuances,  insofar  as 
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such  order  or  issuances  prohibit  discrim¬ 
ination  on  the  ground  of  race,  color,  or 
national  origin  in  any  program  or  situa¬ 
tion  to  which  thte  part  is  inapplicable,  or 
prohibit  discrimination  on  any  other 
ground. 

§  300.14  Implementation. 

The  Secretary  of  each  Military 
Department  shall  submit  regulations 
implementing  this  part  to  the  Assistant 
Secretary  of  Defense  (Manpower  and 
Reserve  Affairs) . 

(Public  Law  88-352;  Civil  Rights  Act,  1964; 
78  Stat.  241,  July  2,  1964) 

David  Packard, 

Deputy  Secretary  of  Defense. 

May  27,  1971. 

Appendix  A 

FEDERAL  FINANCIAL  ASSISTANCE  TO  WHICH  THIS 
PART  APPLIES 

1.  The  Army  and  Air  National  Guard  (Title 
32,  United  States  Code) . 

2.  Various  programs  involving  loan  or  other 
disposition  o t  surplus  property  (various  gen¬ 
eral  and  specialized  statutory  provisions  in¬ 
cluding:  40  U.S.C.  483,  484,  512;  49  U.S.C. 
1101-1119;  10  U.S.C.  2541,  2542,  2543,  2572, 
2662,  7308,  7541,  7542,  7545,  7546,  7547). 

3.  National  Program  for  Promotion  of  Rifle 
Practice  (10  U.S.C  4307  and  annual  Depart¬ 
ment  of  Defense  Appropriation  Act) . 

4.  National  Defense  Cadet  Corps  Program 
(10  U8.C.  3540(b),  4651). 

5.  Office  of  Civil  Defense  assistance  to  pro¬ 
grams  of  adult  education  in  civil  defense  sub¬ 
jects  (50  U.S.C.  App.  2281  (e),  (f)). 

6.  Office  of  Civil  Defense  radiological  in¬ 
struments  grants  (50  U.S.C.  App.  2281(h)). 

7.  Office  of  Civil  Defense  program  (with 
Public  Health  Service)  for  development  of  in¬ 
structional  materials  on  medical  self-help 
(50  U.S.C.  App.  2281  (e) ,  (f) ) . 

8.  Office  of  Civil  Defense  university  exten¬ 
sion  programs  for  civil  defense  instructor 
training  (50  U.S.C.  App.  2281(e)). 

9.  Office  of  Civil  Defense  programs  for  sur¬ 
vival  supplies  and  equipment,  survival  train¬ 
ing,  emergency  operating  center  construc¬ 
tion,  and  personnel  and  administrative  ex¬ 
penses  (50  U.S.C.  App.  2281(1),  2285). 

10.  Office  of  Civil  Defense  Shelter  Provi¬ 
sioning  Program  (50  U.S.C.  App.  2281(h)). 

11.  Office  of  Civil  Defense  assistance  to  stu¬ 
dents  attending  Office  of  Civil  Defense  schools 
(50  U.S.C.  App.  2281(e) ). 

12.  Office  of  Civil  Defense  loans  of  equip¬ 
ment  or  materials  from  OCD  stockpiles  for 
civil  defense,  including  local  disaster  pur¬ 
poses  (50  U.S.C.  App.  2281). 

13.  Navy  Science  Cruiser  Program  (Sec  Nav 
Instruction  5720. 19A). 

14.  Civil  Air  Patrol  (10  U.S.C.  9441). 

15.  Research  grants  made  under  the  au¬ 
thority  of  Public  Law  85-934  (42  U.S.C.  1892). 

16.  Contracts  with  nonprofit  institutions 
of  higher  education  or  with  nonprofit  orga¬ 
nizations  whose  primary  purpose  is  the  con¬ 
duct  of  scientific  research,  wherein  title  to 
equipment  purchased  with  funds  under  such 
contracts  may  be  vested  in  such  institutions 
or  organizations  under  the  authority  of  Pub¬ 
lic  Law  85-934  (42  U.S.C.  1891). 

17.  Army  Corps  of  Engineers  participation 
in  cooperative  investigations  and  studies 
concerning  erosion  of  shores  of  coastal  and 
lake  waters  (33  U.S.C.  426). 

18.  Army  Corps  of  Engineers  assistance  in 
the  construction  of  works  for  the  restoration 
and  protection  of  shores  Jfhd  beaches  (33 
U.S.C.  426  e-h). 

19.  Public  park  and  recreational  facilities 
at  water  resource  development  projects 


under  the  administrative  Jurisdiction  of  the 
Department  of  the  Army  (16  U.S.C.  460d  and 
Federal  Water  Project  Recreation  Act,  Pub¬ 
lic  Law  89-722,  79  Stat.  218,  July  9,  1965). 

20.  Payment  to  States  of  proceeds  of  lands 
acquired  by  the  United  States  for  flood  con¬ 
trol,  navigation,  and  allied  purposes  (33 
U.S.C.  701-C-3) . 

21.  Grants  of  easements  without  consid¬ 
eration,  or  at  a  nominal  or  reduced  consider¬ 
ation,  on  lands  under  the  control  of  the 
Department  of  the  Army  at  water  resource 
development  projects.  (33  U.S.C.  558c  and 
702  d-1;  10  U.S.C.  2668  and  2669;  43  U.S.C. 
961;  40  U.S.C.  319.) 

22.  Army  Corps  of  Engineers  assistance  in 
the  construction  of  small  boat  harbor  proj¬ 
ects  (33  U.S.C.  540  and  577,  and  47  Stat.  42, 
Feb.  10,  1932). 

|FR  Doc.71-17881  Filed  12-8-71;8:46  am) 

OFFICE  OF  EMERGENCY 
PREPAREDNESS 

[32  CFR  Part  1704  1 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Pursuant  to  and  in  conformity  with 
section  602,  78  Stat.  252,  Public  Law  81- 
875;  42  U.S.C.  1 855-1 855g;  Public  Law 
89-769  and  Public  Law  91-79,  it  is  pro¬ 
posed  that  Title  32  be  amended  by  add¬ 
ing  a  new  Part  1704.  For  purposes  of 
codification,  all  OEP  regulations  will 
eventually  be  placed  under  a  single  title 
in  the  Code  of  Federal  Regulations.  At 
present  the  OEP  has  regulations  appear¬ 
ing  in  Title  32  and  Title  32A  of  the  Code 
of  Federal  Regulations.  This  new  Part 
1704  supersedes  OEP  Regulation  5  in 
Title  32A. 

This  reprint  includes  uniform  revi¬ 
sions  being  jointly  adopted  by  the  Fed¬ 
eral  departments  and  agencies  to  put 
into  effect  clarifications  to  the  regula¬ 
tions  enacted  pursuant  to  title  VI  of  the 
Civil  Rights  Act  of  1964.  In  revising  these 
regulations  all  references  to  the  “Interim 
Emergency  Management  of  Resources 
Program”  have  been  deleted  because  title 
VI  no  longer  has  any  application  to  that 
program. 

Sec. 

1704.1  Purpose. 

1704.2  Definitions.' 

1704.3  Application  of  this  part. 

1704.4  Further  application  of  this  part. 

1704.5  Specific  discriminatory  actions  pro¬ 

hibited. 

1704.6  Life,  health,  and  safety. 

1704.7  Assurances  required. 

1704.8  Elementary  and  secondary  schools. 

1704.9  Assurances  from  institutions. 

1704.10  Compliance  information. 

1704.11  Conduct  of  investigations. 

1704.12  Procedure  for  effecting  compliance. 

1704.13  Hearings. 

1704.14  Decisions  and  notices. 

1704.15  Judicial  review. 

1704.16  Effect  on  other  regulations;  forms 

and  instructions. 

Authority;  The  provisions  of  this  Part  1704 
issued  under  sec.  602,  78  Stat.  252,  Public  Law 
81-875;  42  U.S.C.  1855-1855g;  Public  Law  89- 
769  and  Public  Law  91-79. 


§1701.1  Purpose. 

The  purpose  of  this  part  is  to  effectuate 
the  provisions  of  title  VI  of  the  Civil 
Rights  Act  of  1964  (hereafter  referred  to 
as  the  "Act”)  to  the  end  that  no  person 
in  the  United  States  shall,  on  the  ground 
of  race,  color,  or  national  origin,  be  ex¬ 
cluded  from  participation  in,  be  denied 
the  benefits  of,  or  be  otherwise  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial  as¬ 
sistance  from  the  Office  of  Emergency 
Preparedness. 

§  1701.2  Definitions. 

As  used  in  this  part — 

(a)  The  term  “responsible  agency  offi¬ 
cial’’  with  respect  to  any  program  receiv¬ 
ing  Federal  financial  assistance  means 
the  Director  of  the  Office  o£  Emergency 
Preparedness  or  other  official  of  the 
agency  who  by  law  or  by  delegation  has 
the  principal  responsibility  within  the 
agency  for  the  administration  of  the  law 
extending  such  assistance. 

(b>  The  term  “United  States”  means 
the  States  of  the  United  States,  the  Dis¬ 
trict  of  Columbia,  Puerto  Rico,  the  Vir¬ 
gin  Islands,  American  Samoa,  Guam, 
Wake  Island,  the  Canal  Zone,  and  the 
territories  and  possessions  of  the  United 
States,  and  the  term  “State”  means  any 
one  of  the  foregoing. 

(c)  The  term  “Federal  financial  as¬ 
sistance”  includes  (1)  grants  and  loans 
of  Federal  funds,  (2)  the  grant  or  dona¬ 
tion  of  Federal  property  and  interests  in 
property,  (3)  the  detail  of  Federal  per¬ 
sonnel,  (4)  the  sale  and  lease  of,  and  the 
permission  to  use  (on  other  than  a  casual 
or  transient  basis).  Federal  property  or 
any  interest  in  such  property  without 
consideration  or  at  a  nominal  considera¬ 
tion,  or  at  a  consideration  which  is  re¬ 
duced  for  the  purpose  of  assisting  the 
recipient,  or  in  recognition  of  the  public 
interest  to  be  served  by  such  sale  or  lease 
to  the  recipient,  and  (5)  any  Federal 
agreement,  arrangement,  or  other  con¬ 
tract  which  has  as  one  of  its  purposes  the 
provision  of  assistance. 

(d>  The  term  “program”  includes 
any  program,  project,  or  activity  for  the 
provision  of  services,  financial  aid,  or 
other  benefits  to  individuals  (including 
education  or  training,  health,  welfare, 
rehabilitation,  housing,  or  other  services, 
whether  provided  through  employees  of 
the  recipient  of  Federal  financial  as¬ 
sistance  or  provided  by  others  through 
contracts  or  other  arrangements  with  the 
recipient,  and  including  work  opportu¬ 
nities  and  cash  or  loan  or  other  assist¬ 
ance  to  individuals) ,  or  for  the  provision 
of  facilities  for  furnishing  services,  fi¬ 
nancial  aid  or  other  benefits  to  individ¬ 
uals.  The  services,  financial  aid,  or 
other  benefits  provided  under  a  program 
receiving  Federal  financial  assistance 
shall  be  deemed  to  include  any  services, 
financial  aid,  or  other  benefits  provided 
with  the  aid  of  Federal  financial  assist¬ 
ance  or  with  the  aid  of  any  non-Federal 
funds,  property,  or  other  resources  re¬ 
quired  to  be  expended  or  made  available 
for  the  program  to  meet  matching  re¬ 
quirements  or  other  conditions  which 
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must  be  met  in  order  to  receive  the  Fed¬ 
eral  financial  assistance,  and  to  include 
any  services,  financial  aid,  or  other 
benefits  provided  in  or  through  a  facility 
provided  with  the  aid  of  Federal  finan¬ 
cial  assistance  or  such  non-Federal 
resources. 

(e>  The  term  “facility”  includes  all  or 
any  portion  of  structures,  equipment,  or 
other  real  or  personal  property  or  in¬ 
terests  therein,  and  the  provision  of  fa¬ 
cilities  includes  the  construction,  expan¬ 
sion.  renovation,  remodeling,  alteration 
or  acquisition  of  facilities. 

(f )  The  term  “recipient”  means  any 
State,  political  subdivision  of  any  State, 
or  instrumentality  of  any  State  or  poli¬ 
tical  subdivision,  any  public  or  private 
agency,  institution,  or  organization  or 
other  entity,  or  any  individual,  in  any 
State,  to  whom  Federal  financial  as¬ 
sistance  is  extended,  directly  or  through 
another  recipient,  for  any  program,  in¬ 
cluding  any  successor,  assignee,  or  trans¬ 
feree  thereof,  but  such  term  does  not 
include  any  ultimate  beneficiary  under 
any  such  program. 

(g)  The  term  “primary  recipient” 
means  any  recipient  which  is  authorized 
or  required  to  extend  Federal  financial 
assistance  to  another  recipient  for  the 
purpose  of  carrying  out  a  program. 

(h>  The  term  “applicant”  means  one 
who  submits  an  application,  request,  or 
plan  required  to  be  approved  by  a  re¬ 
sponsible  agency  official,  or  by  a  primary 
recipient,  as  a  condition  to  eligibility 
for  Federal  financial  assistance,  and  the 
term  “application”  means  such  an  ap¬ 
plication,  request,  or  plan. 

§  1704.3  Application  of  this  part. 

No  person  in  the  United  States  shall, 
on  the  ground  of  race,  color,  or  national 
origin,  be  excluded  from  participation 
in,  be  denied  the  benefits  of,  or  be  other¬ 
wise  subjected  to  discrimination  by  those 
receiving  assistance  under  the  “Federal 
Disaster  Assistance”  program  (Public 
Law  81-875;  42  U.S.C.  1855-1855g;  Pub¬ 
lic  Law  89-769  and  Public  Law  91-79). 

§  1704.4  Further  application  of  this 
part. 

Other  programs  under  statutes  here¬ 
after  enacted  may  be  covered  by  this 
part.  This  part  applies  to  any  program 
for  which  Federal  financial  assistance  is 
authorized  under  a  law  administered  by 
the  Office  of  Emergency  Preparedness. 
It  applies  to  money  paid,  property  trans¬ 
ferred,  or  other  Federal  financial  as¬ 
sistance  extended  under  any  such  pro¬ 
gram  after  the  effective  date  of  this  part 
pursuant  to  an  application  approved 
prior  to  such  effective  date.  This  part 
does  not  apply  to  (a)  any  Federal  finan¬ 
cial  assistance  by  way  of  insurance  or 
guaranty  contracts,  (b)  money  paid, 
property  transferred,  or  other  assistance 
extended  under  any  such  program  before 
the  effective  date  of  this  part,  (c)  any 
assistance  to  any  individual  who  is  the 
ultimate  beneficiary  under  any  such  pro¬ 
gram,  or  (d)  any  employment  practice, 
under  such  program,  of  any  employer, 
employment  agency,  or  labor  organiza- 


PROPOSED  RULE  MAKING 

tion,  except  to  the  extent  described  in 
§  1704.5. 

§  1704.5  Specific  discriminatory  actions 
prohibited. 

(a)  A  recipient  under  any  program  to 
which  this  part  applies  may  not,  directly 
or  through  contractual  or  other  arrange¬ 
ments,  on  ground  of  race,  color,  or  na¬ 
tional  origin: 

(1)  Deny  any  individual  any  service, 
financial  aid,  or  other  benefit  provided 
under  the  program; 

(2)  Provide  any  service,  financial  aid, 
or  other  benefit  to  an  individual  which 
is  different,  or  is  provided  in  a  different 
manner,  from  that  provided  to  others 
under  the  program; 

(3)  Subject  an  individual  to  segrega¬ 
tion  or  separate  treatment  in  any  matter 
related  to  his  receipt  of  any  service, 
financial  aid,  or  other  benefit  under  the 
program; 

(4)  Restrict  an  individual  in  any  way 
in  the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving  any 
service,  financial  aid,  or  other  benefit 
under  the  program; 

(5)  Treat  an  individual  differently 
from  others  in  determining  whether  he 
satisfies  any  admission,  enrollment, 
quota,  eligibility,  membership  or  other 
requirement  or  condition  which  indi¬ 
viduals  must  meet  in  order  to  be  pro¬ 
vided  any  service,  financial  aid,  or  other 
benefit  provided  under  the  program ; 

( 6 )  Deny  an  individual  an  opportunity 
to  participate  in  the  program  through 
the  provision  of  services  or  otherwise  or 
afford  him  an  opportunity  to  do  so  which 
is  different  from  that  afforded  others 
under  the  program. 

(b)  A  recipient,  in  determining  the 
types  of  services,  financial  aid,  or  other 
benefits,  or  facilities  which  will  be  pro¬ 
vided  under  any  such  px-ogram,  or  the 
class  of  individuals  to  whom,  or  the  situ¬ 
ations  in  which  such  services,  financial 
aid,  other  benefits,  or  facilities  will  be 
provided  under  any  such  program,  or 
the  class  of  individuals  to  be  afforded  an 
opportunity  to  participate  in  any  such 
program,  may  not,  directly  or  through 
contractual  or  other  arrangements, 
utilize  critei'ia  or  methods  of  adminis¬ 
tration  which  have  the  effect  of  subject¬ 
ing  individuals  to  discrimination  because 
of  their  race,  color,  or  national  origin, 
or  have  the  effect  of  defeating  or  sub¬ 
stantially  impairing  accomplishment  of 
the  objectives  of  the  program  as  respect 
individuals  of  a  pai-ticular  race,  color,  or 
national  origin. 

(c)  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  applicant  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  individuals  from, 
denying  them  the  benefits  of,  or  subject¬ 
ing  them  to  discrimination  under  any 
program  to  which  this  part  applies,  on 
the  grounds  of  race,  color,  or  national 
origin;  or  with  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Act  or  this  part. 

(d)  As  used  in  this  section  the  serv¬ 
ices,  financial  aid,  or  other  benefits  pro¬ 


vided  under  a  program  receiving  Federal 
financial  assistance  shall  be  deemed  to 
include  any  service,  financial  aid,  or 
other  benefit  provided  in  or  through  a 
facility  provided  with  the  aid  of  Federal 
financial  assistance. 

(e)  The  enumeration  of  specific  forms 
of  prohibited  disci'imination  in  this  sec¬ 
tion  does  not  limit  the  generality  of  the 
prohibition  in  §  1704.4. 

(f)  This  part  does  not  prohibit  the 
consideration  of  race,  color,  or  national 
origin  if  the  purpose  and  effect  are  to 
remove  or  overcome  the  consequences  of 
practices  or  impediments  which  have 
restricted  the  availability  of,  or  pai-tici- 
pation  in,  the  program  or  activity  re¬ 
ceiving  Federal  financial  assistance,  on 
the  grounds  of  race,  color,  or  national 
origin.  Where  previous  discriminatory 
practice  or  usage  tends,  on  the  grounds 
of  race,  color,  or  national  origin,  to  ex¬ 
clude  individuals  from  participation  in, 
to  deny  them  the  benefits  of,  or  to  sub¬ 
ject  them  to  discrimination  under  any 
program  or  activity  to  which  this  part 
applies  the  applicant  or  recipient  has  an 
obligation  to  take  reasonable  action  to 
remove  or  overcome  the  consequences  of 
the  piior  discriminatory  practice  or 
usage,  and  to  accomplish  the  purposes 
of  the  Act. 

§  1704.6  Life,  health,  and  safely. 

Notwithstanding  the  provisions  of 
§  1704.5,  a  recipient  of  Federal  financial 
assistance  shall  not  be  deemed  to  have 
failed  to  comply  with  §  1704.3,  if  im¬ 
mediate  provision  of  a  service  or  other 
benefit  to  an  individual  is  necessary  to 
prevent  his  death  or  serious  impairment 
of  his  health  or  safety. 

§  1704.7  Assurances  required. 

Every  application  for  Federal  financial 
assistance  to  carry  out  a  program  to 
which  this  part  applies,  and  every  appli¬ 
cation  for  Federal  financial  assistance  to 
provide  a  facility  shall,. as  a  condition  to 
its  approval  and  the  extension  of  any 
Federal  financial  assistance  pursuant  to 
the  application,  contain  or  be  accom¬ 
panied  by  an  assurance  that  the  program 
will  be  conducted  or  the  facility  oper¬ 
ated  in  compliance  with  all  requirements 
imposed  by  or  pursuant  to  this  part.  In 
the  case  of  an  application  for  Federal 
financial  assistance  to  provide  real  prop¬ 
erty  or  structures  thereon,  the  assurance 
shall  obligate  the  recipient,  or,  in  the  case 
of  a  subsequent  transfer,  the  transferee, 
for  the  period  during  which  the  real 
property  or  structures  are  used  for  a  pur¬ 
pose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another  pur¬ 
pose  involving  the  provision  of  similar 
services  or  benefits.  In  the  case  of  per¬ 
sonal  property  the  assurance  shall  obli¬ 
gate  the  recipient  for  the  period  during 
which  he  retains  ownership  or  possession 
of  the  property.  In  all  other  cases  the 
assurance  shall  obligate  the  recipient  for 
the  period  during  which  Federal  financial 
assistance  is  extended  pursuant  to  the 
application.  The  responsible  agency 
official  shall  specify  the  form  of  the  fore¬ 
going  assurances  for  each  program,  and 
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the  extent  to  which  like  assurances  will 
be  required  of  subgrantees,  contractors 
and  subcontractors,  transferees,  suc¬ 
cessors  in  interest,  and  other  participants 
in  the  program.  Any  such  assurance  shall 
include  provisions  which  give  the  United 
States  a  right  to  seek  its  judicial 
enforcement. 

§  1704.8  Elementary  and  secondary 
schools. 

The  requirements  of  §  1704.7  with  re¬ 
spect  to  any  elementary  or  secondary 
school  or  school  system  shall  be  deemed 
to  be  satisfied  if  such  school  or  school 
system  (a)  is  subject  to  a  final  order  of 
a  court  of  the  United  States  for  the 
desegregation  of  such  school  or  school 
system,  and  provides  an  assurance  that 
it  will  comply  with  such  order,  including 
any  future  modification  of  such  order,  or 

(b)  submits  a  plan  for  the  desegregation 
of  such  school  or  school  system  which 
the  responsible  official  of  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare 
determines  is  adequate  to  accomplish  the 
purpose  of  the  Act  and  this  part  within 
the  earliest  practicable  time,  and  pro¬ 
vides  reasonable  assurance  that  it  will 
carry  out  such  plans;  in  any  case  of  con¬ 
tinuing  Federal  financial  assistance  the 
responsible  agency  official  may  reserve 
the  right  to  redetermine,  after  such 
period  as  may  be  specified  by  him,  the 
adequacy  of  the  plan  to  accomplish  the 
purposes  of  the  Act  and  this  part.  In 
any  case  to  which  a  final  order  of  a  court 
of  the  United  States  for  the  desegrega¬ 
tion  of  such  school  or  school  system  is 
entered  after  submission  of  such  a  plan, 
such  plan  shall  be  revised  to  conform  to 
such  final  order,  including  any  future 
modification  of  such  order. 

§  1704.9  Assurances  from  institutions. 

<a)  In  the  case  of  any  application  for 
Federal  financial  assistance  to  an  insti¬ 
tution  of  higher  education,  the  assur¬ 
ance  required  by  §  1704.7  shall  extend  to 
admission  practices  and  to  all  other 
practices  relating  to  the  treatment  of 
students. 

<b>  The  assurances  required  with  re¬ 
spect  to  an  institution  of  higher  educa¬ 
tion,  hospital,  or  any  other  institution, 
insofar  as  the  assurance  relates  to  the 
institution’s  practices  with  respect  to 
admission  or  other  treatment  of  individ¬ 
uals  as  students,  patients,  or  clients  of 
the  institutions  or  to  the  opportunity  to 
participate  in  the  provision  of  services  or 
other  benefits  to  such  individuals;  shall 
be  applicable  to  the  entire  institution 
unless  the  applicant  establishes,  to  the 
satisfaction  of  the  Director  of  the  Office 
of  Emergency  Preparedness  that  the  in¬ 
stitution’s  practices  in  designated  parts 
or  programs  of  the  institution  will  in 
no  way  affect  its  practices  in  the  pro¬ 
gram  of  the  institution  for  which  Fed¬ 
eral  financial  assistance  is  sought,  or  the 
beneficiaries  of  or  participants  in  such 
program.  If  in  any  such  case  the  assist¬ 
ance  sought  is  for  the  construction  of 
a  facility  or  part  of  a  facility,  the  assur¬ 
ance  shall  in  any  event  extend  to  the 
entire  facility  and  to  facilities  operated 
in  connection  therewith. 
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§  1704.10  Compliance  information. 

(a)  Cooperation  and  assistance.  The 
responsible  official  in  the  Office  of  Emer¬ 
gency  Preparedness  shall  to  the  fullest 
extent  practicable  seek  the  cooperation 
of  recipients  in  obtaining  compliance 
with  this  part  and  shall  provide  assist¬ 
ance  and  guidance  to  recipients  to  help 
them  comply  voluntarily  with  this  part. 

(b)  Compliance  reports.  Each  recipi¬ 
ent  shall  keep  such  records  and  submit  to 
the  responsible  agency  official  or  his  des¬ 
ignee  timely,  complete,  and  accurate 
compliance  reports  at  such  times,  and  in 
such  form  and  containing  such  informa¬ 
tion,  as  the  responsible  agency  official  or 
his  designee  may  determine  to  be  neces¬ 
sary  to  enable  him  to  ascertain  whether 
the  recipient  has  complied  or  his  com¬ 
plying  with  this  part.  In  the  case  of  any 
program  under  which  a  primary  recipi¬ 
ent  extends  Federal  financial  assistance 
to  any  other  recipient,  such  other 
recipient  shall  also  submit  such  com¬ 
pliance  reports  to  the  primary  recipient 
as  may  be  necessary  to  enable  the  pri¬ 
mary  recipient  to  carry  out  its  obliga¬ 
tions  under  this  part. 

(c)  Access  to  sources  of  information. 
Each  recipient  shall  permit  access  by  the 
responsible  agency  official  or  his  designee 
during  normal  business  hours  to  such  of 
its  books,  records,  accounts,  and  other 
sources  of  information,  and  its  facilities 
as  may  be  pertinent  to  ascertain  com¬ 
pliance  with  this  part.  Where  any  in¬ 
formation  required  of  a  recipient  is  in 
the  exclusive  possession  of  any  other 
agency,  institution  or  person  and  this 
agency,  institution  or  person  shall  fail 
or  refuse  to  furnish  this  information,  the 
recipient  shall  so  oertify  in  its  report 
and  shall  set  forth  what  efforts  it  has 
made  to  obtain  the  information. 

(d)  Information  to  beneficiaries  and 
participants.  Each  recipient  shall  make 
available  to  participants,  beneficiaries, 
and  other  interested  persons  such  in¬ 
formation  regarding  the  provisions  of 
this  part  and  its  applicability  to  the  pro¬ 
gram  under  which  the  recipient  receives 
Federal  financial  assistance,  and  make 
such  information  available  to  them  in 
such  manner,  as  the  responsible  agency 
official  finds  necessary  to  apprise  such 
persons  of  the  protection  against  dis¬ 
crimination  assured  them  by  the  Act  and 
this  part. 

§  1704.11  Conduct  of  Investigations. 

(a)  Periodic  compliance  reviews.  The 
responsible  agency  official  or  his  designee 
shall  from  time  to  time  review  the  prac¬ 
tices  of  recipients  to  determine  whether 
they  are  complying  with  this  part. 

(b)  Complaints.  Any  person  who  be¬ 
lieves  himself  or  any  specific  class  of 
individuals  to  be  subjected  to  discrimina¬ 
tion  prohibited  by  this  part  may  by  him¬ 
self  or  by  a  representative  file  with  the 
National  Office  or  any  Regional  Office  of 
the  Office  of  Emergency  Preparedness  a 
written  complaint.  A  complaint  must  be 
filed  not  later  than  90  days  from  the  date 
of  the  alleged  discrimination,  unless  the 
time  for  filing  is  extended  by  the  respon¬ 
sible  agency  official  or  his  designee. 
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(c)  Investigations.  The  responsible 
agency  official  or  his  designee  will  make 
a  prompt  investigation  whenever  a  com¬ 
pliance  review,  report,  complaint,  or  any 
other  information  indicates  a  possible 
failure  to  comply  with  this  part.  The  in¬ 
vestigation  should  include,  where  appro¬ 
priate,  a  review  or  the  pertinent  prac¬ 
tices  and  policies  of  the  recipient,  the 
circumstances  under  which  the  possible 
noncompliance  with  this  part  occurred, 
and  other  factors  relevant  to  a  determi¬ 
nation  as  to  whether  the  recipient  has 
failed  to  comply  with  this  part. 

(d)  Resolution  of  matters.  (1)  If  an 
investigation  pursuant  to  paragraph  (c) 
of  this  section  indicates  a  failure  to 
comply  with  this  part,  the  responsible 
agency  official  or  his  designee  will  so  in¬ 
form  the  recipient  and  the  matter  will  be 
resolved  by  informal  means  whenever 
possible.  If  it  has  been  determined  that 
the  matter  cannot  be  resolved  by  infor¬ 
mal  means,  action  will  be  taken  as  pro¬ 
vided  for  in  §  1704.12. 

(2)  If  an  investigation  does  not  war¬ 
rant  action  pursuant  to  subparagraph 
(1)  of  this  paragraph  the  responsible 
agency  official  or  his  designee  will  so  in¬ 
form  the  recipient  and  the  complainant, 
if  any,  in  writing. 

(e>  Intimidatory  or  retaliatory  acts 
prohibited.  No  recipient  or  other  person 
shall  intimidate,  threaten,  coerce,  or  dis¬ 
criminate  against  any  individual  for  the 
purpose  of  interfering  with  any  right  or 
privilege  secured  by  section  601  of  the 
Act  or  this  part,  or  because  he  has  made 
a  complaint,  testified,  assisted,  or  par¬ 
ticipated  in  any  manner  in  an  investi¬ 
gation,  proceeding,  or  hearing  under  this 
part.  The  identity  of  complainants  shall 
be  kept  confidential  except  to  the  extent 
necessary  to  carry  out  the  purposes  of 
this  part,  including  the  conduct  of  any 
investigation,  hearing,  or  judicial  pro¬ 
ceeding  arising  thereunder. 

§  1704.12  I’rorcdure  for  effecting  rom- 
pl  inner. 

<a)  General.  If  there  appears  to  be  a 
failure  or  threatened  failure  to  comply 
with  this  part,  and  if  the  noncompliance 
or  threatened  noncompliance  cannot  be 
corrected  by  informal  means,  compliance 
with  this  part  may  be  effected  by  the 
suspension  or  termination  of  or  refusal 
to  grant  or  to  continue  Federal  financial 
assistance  or  by  any  other  means  au¬ 
thorized  by  law.  Such  other  means  may 
include,  but  are  not.  limited  to,  (1)  a  ref¬ 
erence  to  the  Department  of  Justice  with 
a  recommendation  that  appropriate  pro¬ 
ceedings  be  brought  to  enforce  any  rights 
of  the  United  States  under  any  law  of  the 
United  States  (including  other  titles  of 
the  Act) ,  or  any  assurance  or  other  con¬ 
tractual  undertaking,  and  (2)  any  ap¬ 
plicable  proceeding  under  State  or  local 
law. 

(b)  Noncompliance  with  §  1704.7.  If 
an  applicant  fails  or  refuses  to  furnish 
an  assurance  required  under  §  1704.7  or 
otherwise  fails  or  refuses  to  comply  with 
a  requirement  imposed  by  or  pursuant  to 
that  section,  Federal  financial  assistance 
may  be  refused  in  accordance  with  the 
procedures  of  paragraph  (c)  of  this  sec- 
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tion.  The  agency  shall  not  be  required  to 
provide  assistance  in  such  a  case  during 
the  pendency  of  the  administrative  pro¬ 
ceedings  under  such  subsection  except 
that  the  agency  shall  continue  assistance 
during  the  pendency  of  such  proceedings 
where  such  assistance  is  due  and  payable 
pursuant  to  an  application  thereof  ap¬ 
proved  prior  to  the  effective  date  of  this 
part. 

(c)  Termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial  assist¬ 
ance.  No  order  suspending,  terminating 
or  refusing  to  grant  or  continue  Federal 
financial  assistance  shall  become  effec¬ 
tive  until  (1)  the  responsible  agency 
official  has  advised  the  applicant  or 
recipient  of  his  failure  to  comply  and  has 
determined  that  compliance  cannot  be 
secured  by  voluntary  means,  (2)  there 
has  been  an  express  finding  on  the  record, 
after  opportunity  for  hearing,  of  a 
failure  by  the  applicant  or  recipient  to 
comply  with  a  requirement  imposed  by  or 
pursuant  to  this  part,  (3)  the  action  has 
been  approved  by  the  Director  of  the 
Office  of  Emergency  Preparedness  pur¬ 
suant  to  §  1704.14,  and  (4)  the  expiration 
of  30  days  after  the  Director  has  filed 
with  the  committee  of  the  House  and  the 
committee  of  the  Senate  having  legisla¬ 
tive  jurisdiction  over  the  program  in¬ 
volved,  a  full  written  report  of  the 
circumstances  and  the  grounds  for  such 
action.  Any  action  to  suspend  or  termi¬ 
nate  or  to  refuse  to  grant  or  to  continue 
Federal  financial  assistance  shall  be 
limited  to  the  particular  political  entity, 
or  part  thereof,  or  other  applicant  or 
recipient  as  to  whom  such  a  finding  has 
been  made  and  shall  be  limited  in  its 
effect  to  the  particular  program,  or  part 
thereof,  in  which  such  noncompliance 
has  been  so  found. 

(d)  Other  means  authorized  by  law. 
No  action  to  effect  compliance  by  any 
other  means  authorized  by  law  shall  be 
taken  until  (1)  the  responsible  agency 
official  has  determined  that  compliance 
cannot  be  secured  by  voluntary  means, 
(2)  the  recipient  or  other  person  has  been 
notified  of  its  failure  to  comply  and  of 
the  action  to  be  taken  to  effect  compli¬ 
ance,  and  (3)  the  expiration  of  at  least  10 
days  from  the  mailing  of  such  notice  to 
the  recipient  or  other  person.  During  this 
period  of  at  least  10  days  additional 
efforts  shall  be  made  to  persuade  the 
recipient  or  other  person  to  oomply  with 
this  part  and  to  take  such  corrective 
action  as  may  be  appropriate. 

§  1704.13  Hearings. 

(a)  Opportunity  for  hearing.  When¬ 
ever  an  opportunity  for  a  hearing  is 
required  by  §  1704.12(c),  reasonable 
notice  shall  be  given  by  registered  or 
certified  mail,  return  receipt  requested, 
to  the  affected  applicant  or  recipient. 
This  notice  shall  advise  the  applicant  or 
recipient  of  the  action  proposed  to  be 
taken,  the  specific  provision  under  which 
the  proposed  action  against  it  is  to  be 
taken,  and  the  matters  of  fact  or  law 
asserted  as  the  basis  for  this  action,  and 
either  (1)  fix  a  date  not  less  than  20  days 
after  the  date  of  such  notice  within 
which  the  applicant  or  recipient  may  re- 
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quest  of  the  responsible  agency  official 
that  the  matter  be  scheduled  for  hearing 
or  (2)  advise  the  applicant  or  recipient 
that  the  matter  in  question  has  been  set 
down  for  hearing  at  a  stated  place  and 
time.  The  time  and  place  so  fixed  shall  be 
reasonable  and  shall  be  subject  to  change 
for  cause.  The  complainant,  if  any,  shall 
be  advised  of  the  time  and  place  of  the 
hearing.  An  applicant  or  recipient  may 
waive  a  hearing  and  submit  written  in¬ 
formation  and  argument  for  the  record. 
The  failure  of  an  applicant  or  recipient 
to  request  a  hearing  under  this  subsection 
or  to  appear  at  a  hearing  for  which  a  date 
has  been  set  shall  be  deemed  to  be  a 
waiver  of  the  right  to  a  hearing  under 
section  602  of  the  Act  and  §  1704.12(c) 
and  consent  to  the  making  of  a  decision 
on  the  basis  of  such  information  as  is 
available. 

(b)  Time  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  at  the  National  Office 
of  the  Office  of  Emergency  Preparedness 
in  Washington,  D.C.,  at  a  time  fixed  by 
the  responsible  agency  official  unless  he 
determines  that  the  convenience  of  the 
applicant  or  recipient  or  of  the  agency 
requires  that  another  place  be  selected. 
Hearings  shall  be  held  before  the  respon¬ 
sible  agency  official  or,  at  his  discretion, 
before  a  hearing  examiner  designated  in 
accordance  with  section  11  of  the  Ad¬ 
ministrative  Procedures  Act. 

(c)  Right  to  counsel.  In  all  proceed¬ 
ings  under  this  section,  the  applicant 
or  recipient  and  the  agency  shall  have 
the  right  to  be  represented  by  counsel. 

(d)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decision,  and  any  ad¬ 
ministrative  review  thereof  shall  be  con¬ 
ducted  in  conformity  with  5  U.S.C.  554- 
557  (sections  5-8  of  the  Administrative 
Procedures  Act) ,  and  in  accordance  with 
such  rules  of  procedures  as  are  proper 
and  not  inconsistent  with  this  section) 
relating  to  the  conduct  of  the  hearing, 
giving  of  notices  subsequent  to  those 
provided  for  in  paragraph  (a)  of  this 
section,  taking  of  testimony,  exhibits, 
arguments  and  briefs,  requests  for  find¬ 
ings,  and  other  related  matters.  Both  the 
agency  and  the  applicant  or  recipient 
shall  be  entitled  to  introduce  all  relevant 
evidence  on  the  issues  as  stated  in  the 
notice  for  hearing  or  as  determined  by 
the  officer  conducting  the  hearing  at  the 
outset  of  or  during  the  hearing. 

(2)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted  pur¬ 
suant  to  this  part,  but  rules  or  principles 
designed  to  assure  production  of  the  most 
credible  evidence  available  and  to  subject 
testimony  to  test  by  cross-examination 
shall  be  applied  where  reasonably  neces¬ 
sary  by  the  officer  conducting  the  hear¬ 
ing.  The  hearing  officer  may  exclude  ir¬ 
relevant,  immaterial,  or  unduly  repeti¬ 
tious  evidence.  All  documents  and  other 
evidence  offered  or  taken  for  the  record 
shall  be  open  to  examination  by  the 
parties  and  opportunity  shall  be  given 
to  refute  facts  and  arguments  advanced 
on  either  side  of  the  issues.  A  transcript 
shall  be  made  of  the  oral  evidence  except 
to  the  extent  the  substance  thereof  is 
stipulated  for  the  record.  All  decisions 


shall  be  based  upon  the  hearing  record 
and  written  findings  shall  be  made. 

(e)  Consolidated  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts 
are  asserted  to  constitute  noncompliance 
with  this  part  with  respect  to  two  or  more 
programs  to  which  this  part  applies,  or 
noncompliance  with  this  part  and  the 
regulations  of  one  or  more  other  Federal 
departments  or  agencies  issued  under 
title  VI  of  the  Act,  the  Director  of  the 
Office  of  Emergency  Preparedness  may, 
by  agreement  with  such  other  depart¬ 
ments  or  agencies  where  applicable,  pro¬ 
vide  for  the  conduct  of  consolidated  or 
joint  hearings,  and  for  the  application  to 
such  hearings  of  rules  of  procedures  not 
inconsistent  with  this  part.  Final  deci¬ 
sions  in  such  cases,  insofar  as  this  part  is 
concerned,  shall  be  made  in  accordance 
with  §  1704.14. 

§1704.14  Decisions  and  notices. 

(a)  Decision  by  person  other  than  the 
responsible  agency  official.  If  the  hearing 
is  held  by  a  hearing  examiner  such  hear¬ 
ing  examiner  shall  either  make  an  initial 
decision,  if  so  authorized,  or  certify  the 
entire  record  including  his  recommended 
findings  and  proposed  decision  to  the 
responsible  agency  official  for  a  final 
decision,  and  a  copy  of  such  initial  deci¬ 
sion  or  certification  shall  be  mailed 
to  the  applicant  or  recipient.  Where  the 
initial  decision  is  made  by  the  hearing 
examiner  the  applicant  or  recipient  may 
within  30  days  of  the  mailing  of  such 
notice  of  initial  decision  file  with  the 
responsible  agency  official  his  exceptions 
to  the  initial  decision,  with  his  reasons 
therefor.  In  the  absence  of  exceptions,  the 
responsible  agency  official  may  on  his 
own  motion  within  45  days  after  the  ini¬ 
tial  decision  serve  on  the  applicant  or 
recipient  a  notice  that  he  will  review  the 
decision.  Upon  the  filing  of  such  excep¬ 
tions  or  of  such  notice  of  review  the 
responsible  agency  official  shall  review 
the  initial  decision  and  issue  his  own 
decision  thereon  including  the  reasons 
therefor.  In  the  absence  of  either  excep¬ 
tions  or  a  notice  of  review  the  initial 
decision  shall  constitute  the  final  deci¬ 
sion  of  the  responsible  agency  official. 

(b)  Decisions  on  record  or  review  by 
the  responsible  agency  official.  Whenever 
a  record  is  certified  to  the  responsible 
agency  official  for  decision  or  he  reviews 
the  decision  of  a  hearing  examiner  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
or  whenever  he  conducts  the  hearing,  the 
applicant  or  recipient  shall  be  given 
reasonable  opportunity  to  file  with  him 
briefs  or  other  written  statements  of  its 
contentions,  and  a  copy  of  his  final  deci¬ 
sion  shall  be  given  in  writing  to  the  ap¬ 
plicant  or  recipient  and  to  the  complain¬ 
ant,  if  any. 

(c)  Decisions  on  record  where  a  hear¬ 
ing  is  waived.  Whenever  a  hearing  is 
waived  pursuant  to  §  1704.13(a)  a  deci¬ 
sion  shall  be  made  by  the  responsible 
agency  official  pn  the  record  and  a  copy 
of  such  decision  shall  be  given  in  writing 
to  the  applicant  or  recipient,  and  to  the 
complainant,  if  any. 

(d)  Rulings  required.  Each  decision  of 
a  hearing  officer  or  responsible  agency 
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official  shall  set  forth  his  rulings  on  each 
finding,  conclusion,  or  exception  pre¬ 
sented,  and  shall  identify  the  require¬ 
ment  or  requirements  imposed  by  or 
pursuant  to  this  part  with  which  it  is 
found  that  the  applicant  or  recipient  has 
failed  to  comply. 

<e)  Approval  by  Director.  Any  final  de¬ 
cision  of  a  responsible  agency  official 
i other  than  the  Director  of  the  agency) 
which  provides  for  the  suspension  or  ter¬ 
mination  of,  or  the  refusal  to  grant  or 
continue  Federal  financial  assistance,  or 
the  imposition  of  any  other  sanction 
available  under  this  part  or  the  Act, 
shall  promptly  be  transmitted  to  the  Di¬ 
rector  of  the  Office  of  Emergency  Pre¬ 
paredness  who  may  approve  such  deci¬ 
sion,  may  vacate  it,  or  remit  or  mitigate 
any  sanction  imposed. 

(f)  Content  of  orders.  The  final  deci¬ 
sion  may  provide  for  suspension  or 
termination  of,  or  refusal  to  grant  or 
continue  Federal  financial  assistance,  in 
whole  or  in  part,  under  the  program  in¬ 
volved,  and  may  contain  such  terms, 
conditions,  and  other  provisions  as  are 
consistent  with  and  will  effectuate  the 
purposes  of  the  Act  and  this  part,  includ¬ 
ing  provisions  designed  to  assure  that  no 
Federal  financial  assistance  will  there¬ 
after  be  extended  under  such  program 
to  the  applicant  or  recipient  determined 
by  such  decision  to  be  in  default  in  its 
performance  of  an  assurance  given  by  it 
pursuant  to  this  part,  or  to  have  other¬ 
wise  failed  to  comply  with  this  part, 
unless  and  until  it  corrects  its  noncom¬ 
pliance  and  satisfies  the  Director  of  the 
Office  of  Emergency  Preparedness  that  it 
will  fully  comply  with  this  part. 

(g)  Post  termination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (f )  of  this  section  shall  be  restored 
to  full  eligibility  to  receive  Federal  finan¬ 
cial  assistance  if  it  satisfies  the  terms 
and  conditions  of  that  order  for  such 
eligibility  or  if  it  brings  itself  into  com¬ 
pliance  with  this  part  and  provides 
reasonable  assurance  that  it  will  fully 
comply  with  this  part.  An  elementary  or 
secondary  school  or  school  system  which 
is  unable  to  file  an  assurance  of  compli¬ 
ance  with  §  1704.5  shall  be  restored  to 
full  eligibility  to  receive  Federal  finan¬ 
cial  assistance,  if  it  files  a  court  order  or 
a  plan  for  desegregation  which  meets  the 
requirements  of  §  1704.8,  and  provides 
reasonable  assurance  that  it  will  comply 
with  this  court  order  or  plan. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (f)  of  this  section 
above  may  at  any  time  request  the  re¬ 
sponsible  agency  official  to  restore  fully 
its  eligibility  to  receive  Federal  financial 
assistance.  Any  such  request  shall  be 
supported  by  information  showing  that 
the  applicant  or  recipient  has  met  the 
requirements  of  subparagraph  ( 1 )  of  this 
paragraph.  If  the  responsible  agency  offi¬ 
cial  determines  that  those  requirements 
have  been  satisfied,  he  shall  restore  such 
eligibility. 

<3>  If  the  responsible  agency  official 
denies  any  such  request,  the  applicant 
or  recipient  may  submit  a  request  for 
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a  hearing  in  writing,  specifying  why  it 
believes  such  official  to  have  been  in  error. 
It  shall  thereupon  be  given  an  expedi¬ 
tious  hearing,  with  a  decision  on  the 
record,  in  accordance  with  rules  of  pro¬ 
cedure  issued  by  the  responsible  agency 
official.  The  applicant  or  recipient  will 
be  restored  to  such  eligibility  if  it  proves 
at  such  a  hearing  that  it  satisfied  the 
requirements  of  subparagraph  ( 1 )  of  this 
paragraph.  While  proceedings  under  this 
paragraph  are  pending,  the  sanctions 
imposed  by  the  order  issued  under  para¬ 
graph  (f)  of  this  section  shall  remain 
in  effect. 

§  1704.15  Judicial  review. 

Action  taken  pursuant  to  section  602 
of  the  Act  is  subject  to  judicial  review  as 
provided  in  section  603  of  the  Act. 

§  1704.16  Effect  on  other  regulations; 
forms  and  instructions. 

<a)  Effect  on  other  regulations.  All 
regulations ,  orders,  or  like  directions 
heretofore  issued  by  any  officer  of  the 
Office  of  Emergency  Preparedness  which 
impose  requirements  designed  to  prohibit 
any  discrimnation  against  individuals 
on  the  ground  of  race,  color,  or  national 
origin,  under  any  program  to  which  this 
part  applies,  and  which  authorize  the 
suspension  or  termination  of  or  refusal 
to  grant  or  to  continue  Federal  financial 
assistance  to  any  applicant  for  or  recipi¬ 
ent  of  such  assistance  under  such  pro¬ 
gram  for  failure  to  comply  with  such 
requirements,  are  hereby  superseded  to 
the  extent  that  such  discrimination  is 
prohibited  by  this  part,  except  that  noth¬ 
ing  in  this  part  shall  be  deemed  to  relieve 
any  person  of  any  obligation  assumed 
or  imposed  under  any  such  superseded 
regulation,  order,  instruction,  or  like  di¬ 
rection  prior  to  the  effective  date  of  this 
part.  Nothing  in  this  part,  however,  shall 
be  deemed  to  supersede  Executive  Orders 
10925,  11114,  and  11246  (including  future 
amendments  thereof  and  regulations 
issued  thereunder,  or  any  other  regula¬ 
tions  or  instructions,  insofar  as  such 
regulations,  or  instructions  prohibit  dis¬ 
crimination  on  the  ground  of  race,  color, 
or  national  origin  in  any  program  or  situ¬ 
ation  to  which  this  part  is  inapplicable, 
or  prohibit  discrimination  on  any  other 
ground. 

(b)  Forms  and  instructions.  Each  re¬ 
sponsible  agency  official  shall  issue  and 
promptly  make  available  to  interested 
persons  forms  and  detailed  instructions 
and  procedures  for  effectuating  this  part 
as  applied  to  programs  to  which  this  part 
applies  and  for  which  he  is  responsible. 

(c)  Supervision  and  coordination.  (1) 
The  Director  of  the  Office  of  Emergency 
Preparedness  may  from  time  to  time 
assign  to  officials  of  other  departments 
or  agencies  of  the  Government  with  the 
consent  of  such  departments  or  agencies, 
responsibilities  in  connection  with  the 
effectuation  of  the  purpose  of  title  VI  of 
the  Act  and  this  part  (other  than  re¬ 
sponsibility  for  final  decision  as  provided 
in  §  1704.14),  including  the  achievement 
of  effective  coordination  and  maximum 
uniformity  within  the  agency  and  within 
the  executive  branch  of  the  Government 
in  the  application  of  title  VI  and  this 
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part  to  similar  programs  and  in  similar 
situations. 

(2)  Any  action  taken,  determination 
made,  or  requirement  imposed  by  an  offi¬ 
cial  of  another  Department  or  agency 
acting  pursuant  to  an  assignment  of  re¬ 
sponsibility  under  this  subsection  shall 
have  the  same  effect  as  though  such 
action  had  been  taken  by  the  responsible 
official  of  this  agency. 

This  Part  1704  supersedes  OEP  Reg.  5 
which  was  published  in  the  Federal 
Register  on  January  9,  1965  (30  F.R. 
321).  OEP  Reg.  5  is  hereby  revoked. 

Dated:  Octobers.  1970. 

G.  A.  Lincoln, 

Director, 

Office  of  Emergency  Preparedness. 

| FR  Doc.71-17882  Filed  12-8-71;8:46  am| 
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[  38  CFR  Part  18  ] 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Pursuant  to  recommendations  of  the 
Interagency  Committee  for  Uniform 
Title  VI  Regulation  Amendments  for  the 
purpose  of  putting  into  effect  clarifica¬ 
tions  to  the  regulations  enacted  pursu¬ 
ant  to  title  VI  of  the  Civil  Rights  Act  of 
1964,  it  is  proposed  that  Part  18,  Chapter 
I  of  Title  38,  Code  of  Federal  Regula¬ 
tions — Nondiscrimination  in  Federally 
Assisted  Programs  of  the  Veterans  Ad¬ 
ministration — Effectuation  of  title  VI  of 
the  Civil  Rights  Act  of  1964,  be  amended. 

The  amendments  are  as  follows: 

1.  Section  18.2  is  revised  to  read  as 
follows: 

§  18.2  Application  of  this  part. 

This  part  applies  to  any  program  for 
which  Federal  financial  assistance  is  au¬ 
thorized  under  a  law  administered  by  the 
Veterans  Administration,  including  the 
federally  assisted  programs  and  activi¬ 
ties  listed  in  Appendix  A  to  this  part.  It 
applies  to  money  paid,  property  trans¬ 
ferred,  or  other  Federal  financial  assist¬ 
ance  extended  under  any  such  program 
after  the  effective  date  of  this  part  pur¬ 
suant  to  an  application  approved  prior 
to  such  effective  date.  This  part  does  not 
apply  to  (a)  any  Federal  financial  assist- 
ace  by  way  of  insurance  or  guaranty 
contracts,  (b)  money  paid,  property 
transferred,  or  other  assistance  extended 
under  any  such  program  before  the  effec¬ 
tive  date  of  this  part,  (c)  any  assistance 
to  any  individual  who  is  the  ultimate 
beneficiary  under  any  such  program,  or 

(d)  any  employment  practice,  under  any 
such  program,  of  any  employer,  employ¬ 
ment  agency,  or  labor  organization,  ex¬ 
cept  to  the  extent  described  in  §  18.3. 
The  fact  that  a  program  or  activity  is 
not  listed  in  Appendix  A  to  this  part 
shall  not  mean,  if  title  VI  of  the  Act  is 
otherwise  applicable,  that  such  program 
is  not  covered.  Other  programs  under 
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statutes  now  in  force  or  hereinafter  en¬ 
acted  may  be  added  to  Appendix  A  to 
this  part  by  notice  published  in  the 
Federal  Register. 

2.  In  §  18.3,  paragraph  (b)  is  amended 
to  read  as  follows : 

§  18.3  Discrimination  prohibited. 

•  *  •  •  * 

(b)  Specific  discriminatory  actions 
prohibited.  Cl)  A  recipient  under  any 
program  to  which  this  part  applies  may 
not,  directly  or  through  contractual  or 
other  arrangements,  on  grounds  of  race, 
color,  or  national  origin: 

(1)  Deny  an  individual  any  service, 
financial  aid,  or  other  benefit  provided 
under  the  program; 

(ii)  Provide  any  service,  financial  aid, 
or  other  benefit  to  an  individual  which  is 
different,  or  is  provided  in  a  different 
manner,  from  that  provided  to  others 
under  the  program; 

(iii)  Subject  an  individual  to  segrega¬ 
tion  or  separate  treatment  in  any  mat¬ 
ter  related  to  his  receipt  of  any  service, 
financial  aid,  or  other  benefit  under  the 
program; 

(iv)  Restrict  an  individual  in  any  way 
in  the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving  any 
service,  financial  aid,  or  other  benefit 
under  the  program; 

(v)  Treat  an  individual  differently 
from  others  in  determining  whether  he 
satisfies  any  admission,  enrollment, 
quota,  eligibility,  membership  or  other 
requirement  or  condition  which  individ¬ 
uals  must  meet  in  order  to  be  provided 
any  service,  financial  aid,  or  other  bene¬ 
fit  provided  under  this  program; 

(vi)  Deny  a  person  an  opportunity  to 
participate  in  the  program  through  the 
provision  of  services  or  otherwise  or  af¬ 
ford  him  an  opportunity  to  do  so  which 
is  different  from  that  afforded  others 
under  the  program. 

(2)  A  recipient,  in  determining  the 
types  of  services,  financial  aid,  or  other 
benefits,  or  facilities  which  will  be  pro¬ 
vided  under  any  such  program,  or  the 
class  of  individuals  to  whom,  or  the  situa¬ 
tions  in  which,  such  services,  financial 
aid,  other  benefits,  or  facilities  will  be 
provided  under  any  such  program,  or  the 
class  of  individuals  to  be  afforded  an 
opportunity  to  participate  in  any  such 
program,  may  not,  directly  or  through 
contractual  or  other  arrangements, 
utilize  criteria  or  methods  of  administra¬ 
tion  which  have  the  effect  of  subjecting 
individuals  to  discrimination  because  of 
their  race,  color,  or  national  origin,  or 
have  the  effect  of  defeating  or  substan¬ 
tially  impairing  accomplishment  of  the 
objectives  of  the  program  with  respect 
to  individuals  of  a  particular  race,  color, 
or  national  origin. 

(3)  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  applicant  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  individuals  from, 
denying  them  the  benefits  of,  or  subject¬ 
ing  them  to  discrimination  under  any 
program  to  which  this  part  applies  on  the 
grounds  of  race,  color,  or  national  origin ; 
or  with  the  purpose  or  effect  of  defeating 
or  substantially  impairing  the  accom- 
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plishment  of  the  objectives  of  the  Act  or 
this  part. 

(4)  As  used  in  this  section  the  services, 
financial  aid,  or  other  benefits  provided 
under  a  program  receiving  Federal  finan¬ 
cial  assistance  shall  be  deemed  to  include 
any  service,  financial  aid,  or  other  benefit 
provided  in  or  through  a  facility  provided 
with  the  aid  of  Federal  financial 
assistance. 

(5)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this  para¬ 
graph  does  not  limit  the  generality  of  the 
prohibition  in  paragraph  (a)  of  this 
section. 

(6)  This  section  does  not  prohibit  the 
consideration  of  race,  color  or  national 
origin  if  the  purpose  and  effect  are  to 
remove  or  overcome  the  consequences  of 
practices  or  impediments  which  have  re¬ 
stricted  the  availability  of,  or  participa¬ 
tion  in  the  program  or  activity  receiving 
Federal  financial  assistance,  on  the 
grounds  of  race,  color  or  national  origin. 
Where  previous  discriminatory  practice 
or  usage  tends,  on  the  grounds  of  race, 
color,  or  national  origin,  to  exclude  in¬ 
dividuals  from  participation  in,  to  deny 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  or 
activity  to  which  this  section  applies,  the 
recipient  has  an  obligation  to  take  rea¬ 
sonable  action  to  remove  or  overcome  the 
consequences  of  the  prior  discriminatory 
practice  or  usage,  and  to  accomplish  the 
purposes  of  the  Act. 

•  *  *  *  * 

3.  In  §  18.4,  paragraphs  (a)  and  (b)  are 
amended  and  paragraph  (c)  is  added  so 
that  the  added  and  amended  material 
reads  as  follows; 

§18.1  Assurances  required. 

(a)  General.  (1)  Every  application  for 
Federal  financial  assistance  to  carry  out 
a  program  to  which  this  part  applies, 
except  a  program  to  which  paragraph 
(b)  of  this  section  applies,  and  every  ap¬ 
plication  for  Federal  financial  assistance 
to  provide  a  facility  shall,  as  a  condition 
to  its  approval  and  the  extension  of  any 
Federal  financial  assistance  pursuant  to 
the  application,  contain  or  be  accompa¬ 
nied  by  an  assurance  that  the  program 
will  be  conducted  or  the  facility  oper¬ 
ated  in  compliance  with  all  requirements 
imposed  by  or  pursuant  to  this  part. 
Every  program  of  Federal  financial  as¬ 
sistance  shall  require  the  submission  of 
such  an  assurance.  In  the  case  of  an  ap¬ 
plication  for  Federal  financial  assistance 
to  provide  real  property  or  structures 
thereon,  the  assurance  shall  obligate  the 
recipient,  or,  in  the  case  of  a  subsequent 
transfer,  the  transferee,  for  the  period 
during  which  the  real  property  or  struc¬ 
tures  are  used  for  a  purpose  for  which 
the  Federal  financial  assistance  is  ex¬ 
tended  or  for  another  purpose  involving 
the  provision  of  similar  services  or  bene¬ 
fits.  In  the  case  of  personal  property  the 
assurance  shall  obligate  the  recipient  for 
the  period  during  which  he  retains  own¬ 
ership  or  possession  of  the  property.  In 
all  other  cases  the  assurance  shall  obli¬ 
gate  the  recipient  for  the  period  during 
which  Federal  financial  assistance  is  ex¬ 
tended  pursuant  to  the  application.  The 


responsible  agency  official  shall  specify 
the  form  of  the  foregoing  assurances  for 
each  program,  and  the  extent  to  which 
like  assurances  will  be  required  of  sub- 
grantees,  contractors  and  subcontractors, 
transferees,  successors  in  interest,  and 
other  participants  in  the  program.  Any 
such  assurance  shall  include  provisions 
which  give  the  United  States  a  right  to 
seek  its  judicial  enforcement. 

(2)  Transfers  of  surplus  property  are 
subject  to  regulations  issued  by  the  Ad¬ 
ministrator  of  General  Services  (41  CFR 
Subpart  101-6.2). 

(b)  Continuing  State  programs.  Every 
application  by  a  State  or  a  State  agency 
to  carry  out  a  program  involving  contin¬ 
uing  Federal  financial  assistance  to 
which  this  part  applies  (including  the 
programs  listed  in  Appendix  A  to  this 
part)  shall  as  a  condition  to  its  approval 
and  the  extension  of  any  Federal  finan¬ 
cial  assistance  pursuant  to  the  applica¬ 
tion  (1)  contain  or  be  accompanied  by  a 
a  statement  that  the  program  is  (or,  in 
the  case  of  a  new  program,  will  be)  con¬ 
ducted  in  compliance  with  all  require¬ 
ments  imposed  by  or  pursuant  to  this 
part,  and  (2)  provide  or  be  accompa¬ 
nied  by  provision  for  such  methods  of 
administration  for  the  program  as  are 
found  by  the  responsible  agency  official 
to  give  reasonable  assurance  that  the  ap¬ 
plicant  and  all  recipients  of  Federal  fi¬ 
nancial  assistance  under  such  program 
will  comply  with  all  requirements  im¬ 
posed  by  or  pursuant  to  this  part.  In 
any  case  in  which  the  recipient  is  claim¬ 
ing  financial  assistance  under  a  contin¬ 
uing  program  pursuant  to  arrangements 
entered  into  prior  to  the  effective  date  of 
this  part,  the  assurances  provided  by  this 
paragraph  shall  be  included  in  the  first 
application  or  claim  for  assistance  on  or 
after  the  effective  date  of  this  part. 

(c)  Elementary  and  secondary  schools. 
The  requirements  of  paragraph  (a)  or 
(b)  of  this  section  with  respect  to  any 
elementary  or  secondary  school  or  school 
system  shall  be  deemed  to  be  satisfied  if 
such  school  or  school  system  (1)  is  sub¬ 
ject  to  a  final  order  of  a  court  of  the 
United  States  for  the  desegregation  of 
such  school  or  school  system,  and  pro¬ 
vides  an  assurance  that  it  will  comply 
with  such  order,  including  any  future 
modification  of  such  order,  or  (2)  sub¬ 
mits  a  plan  for  the  desegregation  of  such 
school  or  school  system  which  the  re¬ 
sponsible  agency  official  determines  is 
adequate  to  accomplish  the  purposes  of 
the  Act  and  this  part,  at  the  earliest 
practicable  time,  and  provides  reasonable 
assurance  that  it  will  carry  out  such 
plan;  in  any  case  of  continuing  Federal 
financial  assistance  the  responsible 
agency  official  may  reserve  the  right  to 
redetermine,  after  such  period  as  may  be 
specified  by  him,  the  adequacy  of  the 
plan  to  accomplish  the  purposes  of  the 
Act  and  this  part.  In  any  case  in  which 
a  final  order  of  a  court  of  the  United 
States  for  the  desegregation  of  such 
school  or  school  system  is  entered  after 
submission  of  such  a  plan,  such  plan 
shall  be  revised  to  conform  to  such  final 
order,  including  any  future  modification 
of  such  order. 
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§  18.5  [Revoked] 

4.  Section  18.5  is  revoked.  See  Ap¬ 
pendix  B  of  this  part. 

5.  In  §  18.8,  paragraph  (d)  is  amended 
to  read  as  follows: 

§  18.8  Procedure  for  effecting  compli¬ 
ance. 

*  *  *  •  * 

(d)  Other  means  authorized  by  law. 
No  action  to  effect  compliance  with  title 
VT  of  the  Act  by  any  other  means  author¬ 
ized  by  law  shall  be  taken  by  the  Veterans 
Administration  until  (1)  the  responsible 
agency  official  has  determined  that  com¬ 
pliance  cannot  be  secured  by  voluntary 
means,  (2)  the  recipient  or  other  person 
has  been  notified  of  its  failure  to  comply 
and  of  the  action  to  be  taken  to  effect 
compliance,  and  (3)  the  expiration  of  at 
least  10  days  from  the  mailing  of  such 
notice  to  the  recipient  or  other  person. 
During  this  period  of  at  least  10  days, 
additional  efforts  shall  be  made  to  per¬ 
suade  the  recipient  or  other  person  to 
comply  with  this  part  and  to  take  such 
corrective  action  as  may  be  appropriate. 

6.  In  §  18.9,  paragraphs  (b)  and  (d) 

(1)  are  amended  to  read  as  follows: 

§  18.9  Hearings. 

.  *  *  *  *  * 

(b)  Titne  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  at  the  offices  of  the 
Veterans  Administration  in  Washington, 
D.C.,  at  a  time  fixed  by  the  responsible 
agency  official  unless  he  determines  that 
the  convenience  of  the  applicant  or  recip¬ 
ient  or  of  the  Veterans  Administration 
requires  that  another  place  be  selected. 
Hearings  shall  be  held  before  the  respon¬ 
sible  agency  official  or,  at  his  discretion, 
before  a  hearing  examiner  appointed  in 
accordance  with  section  3105  of  title  5, 
United  States  Code,  or  detailed  under 
section  3344  of  title  5,  United  States 
Code. 

*  •  •  •  • 

(d)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decision  and  any  ad¬ 
ministrative  review  thereof  shall  be  con¬ 
ducted  in  conformity  with  the  procedures 
contained  in  5  U.S.C.  554-557  (sections 
5-8  of  the  Administrative  Procedure  Act) 
and  in  accordance  with  such  rules  of 
procedure  as  are  proper  (and  not  incon¬ 
sistent  with  this  section)  relating  to  the 
conduct  of  the  hearing,  giving  of  notices 
subsequent  to  those  provided  for  in  para¬ 
graph  (a)  of  this  section,  taking  of  testi¬ 
mony,  exhibits,  arguments  and  briefs,  re¬ 
quests  for  findings,  and  other  related 
matters.  Both  the  Veterans  Administra¬ 
tion  and  the  applicant  or  recipient  shall 
be  entitled  to  introduce  all  relevant  evi¬ 
dence  on  the  issues  as  stated  in  the  no¬ 
tice  for  hearing  or  as  determined  by  the 
officer  conducting  the  hearing  at  the  out¬ 
set  of  or  during  the  hearing. 

*  *  *  *  • 

7.  In  §  18.10,  paragraphs  (a),  (b),  (c), 
(d) ,  and  (e)  are  amended  and  paragraph 
(g)  is  added  so  that  the  amended  and 
added  material  reads  as  follows: 

§  18.10  Decisions  and  notices. 

(a)  Procedure  on  decisions  by  hearing 
examiner.  If  the  hearing  is  held  by  a 
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hearing  examiner,  such  hearing  examiner 
shall  either  make  an  initial  decision,  if  so 
authorized,  or  certify  the  entire  record 
including  his  recommended  findings  and 
proposed  decision  to  the  responsible 
agency  official  for  a  final  decision,  and 
a  copy  of  such  initial  decision  or  certifi¬ 
cation  shall  be  mailed  to  the  applicant  or 
recipient.  Where  the  initial  decision  is 
made  by  the  hearing  examiner  the  appli¬ 
cant  or  recipient  may  within  30  days  of 
the  mailing  of  such  notice  of  initial  deci¬ 
sion  file  with  the  responsible  agency 
official  his  exceptions  to  the  initial  deci¬ 
sion,  with  his  reasons  therefor.  In  the 
absence  of  exceptions,  the  responsible 
agency  official  may  on  his  own  motion 
within  45  days  after  the  initial  decision 
serve  on  the  applicant  or  recipient  a 
notice  that  he  will  review  the  decision. 
Upon  the  filing  of  such  exceptions  or  of 
such  notice  of  review  the  responsible 
agency  official  shall  review  the  initial 
decision  and  issue  his  own  decision 
thereon  including  the  reasons  therefor. 
In  the  absence  of  either  exceptions  or  a 
notice  of  review  the  initial  decision  shall 
constitute  the  final  decision  of  the 
responsible  agency  official. 

(b)  Decisions  on  record  or  review  by 
the  responsible  agency  official.  Whenever 
a  record  is  certified  to  the  responsible 
agency  official  for  decision  or  he  reviews 
the  decision  of  a  hearing  examiner  pur¬ 
suant  to  paragraph  (a)  of  this  section,  or 
whenever  the  responsible  agency  official 
conducts  the  hearing,  the  applicant  or 
recipient  shall  be  given  reasonable  op¬ 
portunity  to  file  with  him  briefs  or  other 
written  statements  of  its  contentions, 
and  a  written  copy  of  the  final  decision 
of  the  responsible  agency  official  shall 
be  sent  to  the  applicant  or  recipient  and 
to  the  complainant,  if  any. 

(c)  Decisions  on  record  where  a  hear¬ 
ing  is  waived.  Whenever  a  hearing  is 
waived  pursuant  to  §  18.9(a)  a  decision 
shall  be  made  by  the  responsible  agency 
official  on  the  record  and  a  written  copy 
of  such  decision  shall  be  sent  to  the  ap¬ 
plicant  or  recipient,  and  to  the  com¬ 
plainant,  if  any. 

(d)  Rulings  required.  Each  decision  of 
a  hearing  examiner  or  responsible  agency 
official  shall  set  forth  his  ruling  on  each 
finding,  conclusion,  or  exception  pre¬ 
sented,  and  shall  identify  the  require¬ 
ment  or  requirements  imposed  by  or  pur¬ 
suant  to  this  part  with  which  it  is  found 
that  the  applicant  or  recipient  has  failed 
to  comply. 

(e)  Approval  by  Administrator.  Any 
final  decision  by  a  hearing  examiner 
which  provides  for  the  suspension  or  ter¬ 
mination  of,  or  the  refusal  to  grant  or 
continue  Federal  financial  assistance,  or 
the  imposition  of  any  other  sanction 
available  under  this  part  or  the  Act,  shall 
promptly  be  transmitted  to  the  Adminis¬ 
trator  personally,  who  may  approve  such 
decision,  may  vacate  it,  or  remit  or  miti¬ 
gate  any  sanction  imposed. 

*  •  *  *  • 

(g>  Posttermination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (f )  of  this  section  shall  be  restored 
to  full  eligibility  to  receive  Federal  flnan- 
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cial  assistance  if  it  satisfies  the  terms 
and  conditions  of  that  order  for  such 
eligibility  or  if  it  brings  itself  into  com¬ 
pliance  with  this  section  and  provides 
reasonable  assurance  that  it  will  fully 
comply  with  this  part. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (f)  of  this  section 
may  at  any  time  request  the  responsible 
agency  official  to  restore  fully  its  eligi¬ 
bility  to  receive  Federal  financial  assist¬ 
ance.  Any  such  request  shall  be 
supported  by  information  showing  that 
the  applicant  or  recipient  has  met  the 
requirements  of  subparagraph  (1)  of  this 
paragraph.  If  the  responsible  agency  offi¬ 
cial  determines  that  those  requirements 
have  been  satisfied,  he  shall  restore  such 
eligibility. 

(3)  If  the  responsible  agency  official 
denies  any  such  request,  the  applicant 
or  recipient  may  submit  a  request  for  a 
hearing  in  writing,  specifying  why  it 
believes  such  official  to  have  been  in 
error.  It  shall  thereupon  be  given  an  ex¬ 
peditious  hearing,  with  a  decision  on  the 
record,  in  accordance  with  rules  of  pro¬ 
cedure  issued  by  the  responsible  agency 
official.  The  applicant  or  recipient  will 
be  restored  to  such  eligibility  if  it  proves 
at  such  a  hearing  that  it  satisfied  the 
requirements  of  subparagraph  (1)  of  this 
paragraph.  While  proceedings  under  this 
paragraph  are  pending,  the  sanctions 
imposed  by  the  order  issued  under  para¬ 
graph  (f )  of  this  section  shall  remain  in 
effect. 

8.  In  §  18.12,  paragraphs  (a)  and  (c) 
are  amended  to  read  as  follows: 

§  18.12  Effort  on  other  regulations, 
forms,  and  instructions. 

(a)  Effect  on  other  regulations.  All 
regulations,  orders,  or  like  directions 
issued  before  the  effective  date  of  this 
part  by  any  officer  of  the  Veterans  Ad¬ 
ministration  which  impose  requirements 
designed  to  prohibit  any  discrimination 
against  individuals  on  the  grounds  of 
race,  color,  or  national  origin  under  any 
program  to  which  this  part  applies,  and 
which  authorize  the  suspension  or  termi¬ 
nation  of  or  refusal  to  grant  or  to  con¬ 
tinue  Federal  financial  assistance  to  any 
applicant  for  or  recipient  of  such  assist¬ 
ance  under  such  program  for  failure  to 
comply  with  such  requirements,  are 
hereby  supereseded  to  the  extent  that 
such  discrimination  is  prohibited  by  this 
part,  except  that  nothing  in  this  part 
shall  be  deemed  to  relieve  any  person  of 
any  obligation  assumed  or  imposed  under 
any  such  superseded  regulation,  order, 
instruction,  or  like  direction  prior  to  the 
effective  date  of  this  part.  Nothing  in  this 
part,  however,  shall  be  deemed  to  super¬ 
sede  any  of  the  following  (including 
future  amendments  thereof) :  ( 1)  Execu¬ 
tive  Orders  10925  (3  CFR,  1959-1963 
Comp.,  p.  448),  11114  (3  CFR,  1959-1963, 
p.  774),  and  11246  (3  CFR,  1965  Supp., 
p.  167)  and  regulations  issued  there¬ 
under,  or  (2)  Executive  Order  11063  (3 
CFR,  1959-1963  Comp.,  p.  652)  and  reg¬ 
ulations  issued  thereunder,  or  any  other 
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orders,  regulations,  or  instructions,  inso¬ 
far  as  such  orders,  regulations,  or  in¬ 
structions  prohibit  discrimination  on  the 
grounds  of  race,  color,  or  national  origin 
in  any  program  or  situation  to  which  this 
part  is  inapplicable,  or  prohibit  discrim¬ 
ination  on  any  other  ground. 

*  *  *  *  * 

(c)  Supervision  and  coordination.  The 
Administrator  may  from  time  to  time 
assign  to  officials  of  the  Veterans  Admin¬ 
istration  or  to  officials  of  other  depart¬ 
ments  or  agencies  of  the  Government 
with  the  consent  of  such  departments  or 
agencies,  responsibilities  in  connection 
with  the  effectuation  of  the  purposes  of 
title  VI  of  the  Act  and  this  part  (other 
than  responsibility  for  final  decision  as 
provided  in  §  18.10)  including  the 
achievement  of  effective  coordination 
and  maximum  uniformity  within  the 
Veterans  Administration  and  within  the 
executive  branch  of  the  Government  in 
the  application  of  title  VI  and  this  part 
to  similar  programs  and  in  similar  sit¬ 
uations.  Any  action  taken,  determination 
made,  or  requirement  imposed  by  an  of¬ 
ficial  of  another  department  or  agency 
acting  pursuant  to  an  assignment  of  re¬ 
sponsibility  under  this  paragraph  shall 
have  the  same  effect  as  though  such 
action  has  been  taken  by  the  responsible 
official  of  this  Agency. 

9.  In  §  18.13,  paragraphs  (c),  (f),  and 
(h)  are  amended  and  paragraph  (i)  is 
added  so  that  the  amended  and  added 
material  reads  as  follows: 

§  18.13  Definitions. 

As  used  in  this  part — 

*  *  *  *  * 

(c)  The  term  “responsible  agency  of¬ 
ficial”  with  respect  to  any  program  re¬ 
ceiving  Federal  financial  assistance 
means  the  Administrator  or  other  official 
of  the  Veterans  Administration  or  an  of¬ 
ficial  of  another  department  or  agency 
to  the  extent  the  Administrator  has  dele¬ 
gated  his  authority  to  such  official. 

*  *  *  *  ♦ 

(f )  The  term  “program,”  except  those 
specifically  excluded  in  §  18.2,  includes 
any  program,  project,  or  activity  for  the 
provision  of  services,  financial  aid,  or 
other  benefits  to  individuals  conducted 
under  a  law  administered  by  the  Vet¬ 
erans’  Administration,  including  but 
not  limited  to  the  programs  and  ac¬ 
tivities  listed  in  Appendix  A  to  this 
part.  The  services,  financial  aid,  or 
other  benefits  provided  under  a  pro¬ 
gram  receiving  Federal  financial  as¬ 
sistance  shall  be  deemed  to  include  any 
services,  financial  aid,  or  other  benefits 
provided  with  the  aid  of  Federal  finan¬ 
cial  assistance  or  with  the  aid  of  any 
non-Federal  funds,  property,  or  other 
resources  required  to  be  expended  or 
made  available  for  the  program  to  meet 
matching  requirements  or  other  condi¬ 
tions  which  must  be  met  in  order  to  re¬ 
ceive  the  Federal  financial  assistance, 
and  to  include  any  services,  financial  aid, 
or  other  benefits  provided  in  or  through 


a  facility  provided  with  the  aid  of  Fed¬ 
eral  financial  assistance  or  such  non- 
Federal  resources. 

***** 

<h)  The  term  “recipient”  means  any 
State,  political  subdivision  of  any  State, 
or  instrumentality  of  any  State  o»  polit¬ 
ical  subdivision,  any  public  or  private 
agency,  institution,  or  organization,  or 
other  entity,  or  any  individual,  in  the 
United  States,  to  whom  Federal  financial 
assistance  is  extended,  directly  or 
through  another  recipient,  for  any  pro¬ 
gram,  including  any  successor,  assignee, 
or  transferee  thereof,  but  such  term 
does  not  include  any  ultimate  beneficiary 
under  any  such  program. 

(i)  The  term  “applicant"  means  a  per¬ 
son  who  submits  an  application,  request, 
or  plan  required  to  be  approved  by  the 
Administrator,  or  by  a  recipient,  as  a 
condition  to  eligibility  for  Federal  finan¬ 
cial  assistance,  and  “application”  means 
such  an  application,  request,  or  plan. 

10.  Appendix  B  (formerly  §  18.5)  is 
added  to  read  as  follows: 

Appendix  B 

ILLUSTRATIVE  APPLICATIONS 

The  following  examples,  without  being  ex¬ 
haustive,  will  illustrate  the  application  of 
the  nondiscrimination  provisions  to  certain 
grants  of  the  Veterans  Administration.  (In 
all  cases  the  discrimination  prohibited  is  dis¬ 
crimination  on  the  grounds  of  race,  color,  or 
national  origin  prohibited  by  title  VI  of  the 
Act  and  this  part,  as  a  condition  of  the  re¬ 
ceipt  of  Federal  financial  assistance.) 

(a)  In  grants  which  support  the  provision 
of  health  or  welfare  services  for  veterans  in 
State  homes,  discrimination  in  the  selection 
or  eligibility  of  individuals  to  receive  the 
services,  and  segregation  or  other  discrimina¬ 
tory  practices  in  the  manner  of  providing 
them,  are  prohibited.  This  prohibition  ex¬ 
tends  to  all  facilities  and  services  provided  by 
the  State  as  grantee  under  the  program  or  by 
a  political  subdivision  of  the  State.  It  ex¬ 
tends  also  to  services  purchased  or  otherwise 
obtained  by  the  grantee  (or  political  subdi¬ 
vision)  from  hospitals,  nursing  homes, 
schools,  and  similar  institutions  for  benefi¬ 
ciaries  of  the  program,  and  to  the  facilities  in 
which  such  services  are  provided,  subject, 
however,  to  the  provisions  of  §  18.3(c). 

(b)  In  grants  to  assist  in  the  construction 
of  facilities  for  the  provision  of  health  or 
welfare  services  assurances  will  be  required 
that  services  will  be  provided  without  dis¬ 
crimination,  to  the  same  extent  that  discrim¬ 
ination  would  be  prohibited  as  a  condition  of 
Federal  operating  grants  for  the  support  of 
such  services.  Thus,  as  a  condition  of  grants 
for  the  construction  of  a  State  home  for 
furnishing  nursing  home  care,  assurances 
will  be  required  that  there  will  be  no  dis¬ 
crimination  in  the  admission  or  treatment  of 
patients.  In  the  case  of  such  grants  the  as¬ 
surance  will  apply  to  patients,  to  interns, 
residents,  student  nurses,  and  other  trainees, 
and  to  the  privilege  of  physicians,  dentists, 
and  other  professionally  qualified  persons  to 
practice  in  the  nursing  home,  and  will  apply 
to  the  entire  facility  for  which,  or  for  a  part 
of  which,  the  grant  is  made,  and  to  facilities 
operated  in  connection  therewith. 

(c)  Upon  transfers  of  real  or  personal 
surplus  property  for  health  or  educational 
uses,  discrimination  is  prohibited  to  the 
same  extent  as  in  the  case  of  grants  for  the 
construction  of  facilities  or  the  provision 
of  equipment  for  like  purposes. 


(d)  A  recipient  may  not  take  action  that 
is  calculated  to  bring  about  indirectly  what 
this  part  forbids  it  to  accomplish  directly. 
Thus  a  State,  in  selecting  or  approving  proj¬ 
ects  or  sites  for  the  construction  of  a  nursing 
home  which  will  receive  Federal  financial 
assistance,  may  not  base  its  selections  or 
approvals  on  criteria  which  have  the  effect 
of  defeating  or  of  substantially  impairing 
accomplishment  of  the  objectives  of  the  Fed¬ 
eral  assistance  program  with  respect  to  in¬ 
dividuals  of  a  particular  race,  color,  or  na¬ 
tional  origin. 

(Sec.  602,  78  Stat.  252;  42  U.S.C.  2000d-l;  38 
U.S.C.  641,  644,  5031-5037,  5055,  3402(a)  (2), 
Chapters  31,  34,  35,  and  36) 

Donald  E.  Johnson, 
Administrator  of  Veterans  Affairs. 

October  13,  1970. 
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GENERAL  SERVICES 
ADMINISTRATION 

[41  CFR  Part  101-6  1 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Subpart  101-6.2  is  amended  to  include 
uniform  revisions  being  adopted  by  agen¬ 
cies  for  the  purpose  of  clarifying  their 
regulations  previously  issued  pursuant  to 
title  VI  of  the  Civil  Rights  Act  of  1964. 
The  amendment  also  provides  that  the 
title  VI  regulations  of  the  Department 
of  Transportation  will  apply  in  the  case 
of  property  transferred  or  conveyed  by 
GSA,  without  monetary  consideration, 
for  public  airport  purposes,  and  that  the 
title  VI  regulations  of  the  Department  of 
the  Interior  will  apply  in  the  case  of 
conveyance  of  surplus  real  property  for 
public  park,  public  recreation,  or  historic 
monument  purposes.  The  program  in¬ 
volving  stabilization  payments  to  small 
domestic  producers  of  lead  and  zinc  ores 
and  concentrates  has  been  deleted,  the 
statutory  authority  for  the  program  hav¬ 
ing  expired.  A  new  program,  surplus  real 
property  for  housing  for  persons  of  low 
or  moderate  income  has  been  added,  and 
the  title  VI  regulations  of  the  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment  will  apply  thereto.  Additionally,  a 
number  of  editorial  changes  have  been 
made  to  reflect  changes  in  statutory 
authorities. 

The  table  of  contents  for  Part  101-6 
is  amended  to  provide  a  revised  title  for 
Subpart  101-6.2  and  new  and  revised 
section  entries,  as  follows: 

Subpart  101—6.2 — Nondiscrimination  in 
Programs  Receiving  Federal  Financial  Assistance 
Sec. 

101-6.207  [Reserved! 

101-6  208  [Reserved] 

101-6.213-7  Post  term.nation  proceedings. 
101-6.217  Laws  authorizing  Federal  fi¬ 
nancial  assistance  for  pro¬ 
grams  to  which  this  subpart 
applies. 


FEDERAL  REGISTER,  VOL.  36,  NO.  237 — THURSDAY,  DECEMBER  9,  1971 


Subpart  101-6.2 — Nondiscrimination 

in  Programs  Receiving  Federal  Fi¬ 
nancial  Assistance 

1.  Section  101-6.201  is  revised  to  read 
as  follows : 

§101—6.201  Scope  of  subpart. 

This  subpart  provides  the  regulations 
of  the  General  Services  Administration 
(GSA)  under  title  VI  of  the  Civil  Rights 
Act  of  1964  (52  U.S.C.  2000d— 2000d-4) 
concerning  nondiscrimination  in  fed¬ 
erally  assisted  programs  in  connection 
with  which  Federal  financial  assistance 
is  extended  under  laws  administered  in 
whole  or  in  part  by  GSA. 

2.  Section  101-6.203  is  revised  to  read 
as  follows: 

§  101—6.203  Application  of  subpart. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  this  subpart  applies  to  any  pro¬ 
gram  for  which  Federal  financial  assist¬ 
ance  is  authorized  under  a  law  admin¬ 
istered  in  whole  or  in  part  by  GSA,  in¬ 
cluding  the  laws  listed  in  §  101-6.217.  It 
applies  to  money  paid,  property  trans¬ 
ferred,  or  other  Federal  financial  assist¬ 
ance  extended  to  any  such  program  after 
the  effective  date  of  this  subpart  pur¬ 
suant  to  an  application  approved  prior 
to  such  effective  date.  This  subpart  does 
not  apply  to  (1)  any  Federal  financial 
assistance  by  way  of  insurance  or  guar¬ 
anty  contracts,  (2)  money  paid,  property 
transferred,  or  other  assistance  extended 
to  any  such  program  before  the  effective 
date  of  this  subpart,  except  to  the  ex¬ 
tent  otherwise  provided  by  contract,  (3) 
any  assistance  to  any  individual  who  is 
the  ultimate  beneficiary  under  any  such 
program,  or  (4)  any  employment  prac¬ 
tice,  under  any  such  program,  of  any 
employer,  employment  agency,  or  labor 
organization,  except  to  the  extent  de¬ 
scribed  in  §  101-6.204-2(d) .  The  fact  that 
a  statute  which  authorizes  GSA  to  ex¬ 
tend  Federal  financial  assistance  to  a 
program  or  activity  is  not  listed  in  §  101- 
6.217  shall  not  mean,  if  title  VI  of  the 
Act  is  otherwise  applicable,  that  such 
program  is  not  covered.  Other  programs 
involving  statutes  now  in  force  or  here¬ 
inafter  enacted  may  be  added  to  this 
list  by  notice  published  in  the  Federal 
Register. 

(b)  The  regulations  issued  by  the  fol¬ 
lowing  Departments  pursuant  to  title  VI 
of  the  Act  shall  be  applicable  to  the  pro¬ 
grams  involving  Federal  financial  assist¬ 
ance  of  the  kind  indicated,  and  those 
Departments  shall  respectively  be  re¬ 
sponsible  for  determining  and  enforcing 
compliance  therewith: 

(1)  Department  of  Health,  Education, 
and  Welfare — donation  or  transfer  of 
surplus  property  for  purposes  of  educa¬ 
tion  or  public  health  (§  101-6.217  (a)(2) 
and  (b) ). 

(2)  Department  of  Defense — donation 
of  surplus  personal  property  for  purposes 
of  civil  defense  (§  101-6.217(a)  (2) ) . 

(3)  Department  of  Transportation — 
donation  of  property  for  public  airport 
purposes  (5  101-6.217(c) ).  GSA  will, 
however,  be  responsible  for  obtaining 
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such  assurances  as  may  be  required  in 
applications  and  in  instruments  effect¬ 
ing  the  transfer  of  property. 

(4)  Department  of  the  Interior — dis¬ 
posal  of  surplus  real  property,  including 
improvements,  for  use  as  a  public  park, 
public  recreational  area,  or  historic 
monument  (§  101-6.217(d)  (1)  and  (2)). 
GSA  will,  however,  be  responsible  for  ob¬ 
taining  such  assurances  as  may  be  re¬ 
quired  in  applications  and  in  instru¬ 
ments  effecting  the  transfer  of  property 
for  use  as  a  historic  monument. 

(5)  Department  of  Housing  and  Ur¬ 
ban  Development — disposal  of  surplus 
real  property  for  use  in  the  provision  of 
rental  or  cooperative  housing  to  be  occu¬ 
pied  by  families  or  individuals  of  low  or 
moderate  income  (§  101-6.217(q) ). 

(c)  Each  Department  named  in  para¬ 
graph  (b)  of  this  section  shall  keep  GSA 
advised  of  all  compliance  and  enforce¬ 
ment  actions,  including  sanctions  im¬ 
posed  or  removed,  taken  by  it  with  re¬ 
spect  to  the  programs  specified  in  para¬ 
graph  (b)  of  this  section  to  which  the 
regulations  of  such  Department  apply. 

3.  Section  101-6.204-2  is  amended  to 
read  as  follows: 

§  101—6.201—2  Specific  discriminatory 
actions  prohibited. 

(a)(1)  In  connection  with  any  pro¬ 
gram  to  which  this  subpart  applies,  a 
recipient  may  not,  directly  or  through 
contractual  or  other  arrangements,  on 
the  ground  of  race,  color,  or  national 
origin: 

*  *  *  *  * 

(3)  In  determining  the  site  or  location 
of  facilities,  an  applicant  or  recipient 
may  not  make  selections  with  the  pur¬ 
pose  or  effect  of  excluding  Individuals 
from,  denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under 
any  program  to  which  this  subpart  ap¬ 
plies,  on  the  ground  of  race,  color,  or 
national  origin  or  with  the  purpose  or 
effect  of  defeating  or  susbtantially  im¬ 
pairing  the  accomplishment  of  the  ob¬ 
jectives  of  the  Act  or  this  subpart. 

(4)  This  subpart  does  not  prohibit  the 
consideration  of  race,  color,  or  national 
origin  if  the  purpose  and  effect  are  to  re¬ 
move  or  overcome  the  consequences  of 
practices  or  impediments  which  have  re¬ 
stricted  the  availability  of,  or  participa¬ 
tion  in,  the  program  or  activity  receiv¬ 
ing  Federal  financial  assistance,  on  the 
ground  of  race,  color,  or  national  origin. 
Where  previous  discriminatory  practice 
or  usage  tends,  on  the  ground  of  race, 
color,  or  national  origin,  to  exclude  in¬ 
dividuals  from  participation  in,  to  deny 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  or 
activity  to  which  this  subpart  applies,  the 
applicant  or  recipient  has  an  obligation 
to  take  reasonable  action  to  remove  or 
overcome  the  consequences  of  the  prior 
discriminatory  practice  or  usage,  and  to 
accomplish  the  purposes  of  the  Act. 

*  *  *  *  ♦ 

(d)  (1)  Where  a  primary  objective  of 
the  Federal  financial  assistance  to  a 
program  to  which  this  subpart  applies 
is  to  provide  employment,  a  recipient 
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may  not,  directly  or  through  contractual 
or  other  arrangements,  subject  an  in¬ 
dividual  to  discrimination  on  the  ground 
of  race,  color,  or  national  origin  in  its 
employment  practices  under  such  pro¬ 
gram  (including,  but  not  limited  to,  re¬ 
cruitment  or  recruitment  advertising; 
employment:  layoff  or  termination;  up¬ 
grading,  demotion,  or  transfer;  rates  of 
pay  or  other  forms  of  compensation; 
selection  for  training,  including  appren¬ 
ticeship;  and  use  of  facilities) .  The  re¬ 
quirements  applicable  to  construction 
employment  under  any  such  program 
shall  be  those  specified  in  or  pursuant  to 
Part  III  of  Executive  Order  11246  or  the 
corresponding  provisions  of  any  Execu¬ 
tive  order  which  supersedes  it. 

(2)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to 
provide  employment,  but  discrimination 
on  the  ground  of  race,  color,  or  national 
origin  in  the  employment  practices  of 
the  recipient  or  other  persons  subject 
to  this  subpart  tends,  or  the  ground  of 
race,  color,  or  national  origin,  to  ex¬ 
clude  individuals  from  participation  in, 
to  deny  them  the  benefits  of,  or  to  sub¬ 
ject  them  to  discrimination  under  any 
program  to  which  this  subpart  applies, 
the  provisions  of  subparagraph  (1)  of 
this  paragraph  (d)  shall  apply  to  the 
employment  practices  of  the  recipient  or 
other  persons  subject  to  this  subpart, 
to  the  extent  necessary  to  insure  equality 
of  opportunity  to,  and  nondiscrimina- 
tory  treatment  of,  beneficiaries. 

4.  Section  101-6.205-1  is  amended  to 
read  as  follows: 

§  101—6.203—1  C»cncral. 

*  •  *  •  • 

(b)  In  the  case  of  real  property,  struc¬ 
tures  or  improvements  thereon,  or  inter¬ 
ests  therein,  which  is  acquired  with  Fed¬ 
eral  financial  assistance,  or  in  the  case 
where  Federal  financial  assistance  is  pro¬ 
vided  in  the  form  of  a  transfer  of  real 
property  or  interest  therein  from  the 
Federal  Government,  the  instrument 
effecting  or  recording  the  transfer  shall 
contain  a  covenant  running  with  the  land 
assuring  nondiscrimination  for  the  peri¬ 
od  during  which  the  real  property  is  used 
for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision 
of  similar  services  or  benefits.  Where  no 
transfer  of  property  is  involved,  but  prop¬ 
erty  is  improved  under  a  program  of 
Federal  financial  assistance,  the  recip¬ 
ient  shall  agree  to  include  such  a  cove¬ 
nant  in  any  subsequent  transfer  of  such 
property.  Where  the  property  is  obtained 
from  the  Federal  Government,  such 
covenant  may  also  include  a  condition 
coupled  with  a  right  to  be  reserved  by 
GSA  to  revert  title  to  the  property  in 
the  event  of  a  breach  of  the  covenant 
where,  in  the  discretion  of  the  responsi¬ 
ble  GSA  official,  such  a  condition  and 
right  of  reverter  is  appropriate  to  the 
program  under  which  the  real  property 
is  obtained  and  to  the  nature  of  the  grant 
and  the  grantee.  In  such  event,  if  a  trans¬ 
feree  of  real  property  proposes  to  mort¬ 
gage  or  otherwise  encumber  the  real 
property  as  security  for  financing  con- 
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struction  of  new,  or  improvement  of 
existing,  facilities  on  such  property  for 
the  purposes  for  which  the  property  was 
transferred,  the  Administrator  may 
agree,  upon  request  of  the  transferee 
and  if  necessary  to  accomplish  such 
financing,  and  upon  such  conditions  as 
he  deems  appropriate,  to  forebear  the 
exercise  of  such  right  to  revert  title  for 
so  long  as  the  lien  of  such  mortgage  or 
other  encumbrance  remains  effective. 
***** 

5.  Section  101-6.205-2  is  revised  to 
read  as  follows: 

§  101—6.205—2  Continuing  State  pro¬ 
grams. 

Every  application  by  a  State  or  a  State 
agency  to  carry  out  a  program  involving 
continuing  Federal  financial  assistance 
to  which  this  subpart  applies  shall  as  a 
condition  to  its  approval  and  the  exten¬ 
sion  of  any  Federal  financial  assistance 
pursuant  to  the  application  (a)  contain 
or  be  accompanied  by  a  statement  that 
the  program  is  (or,  in  the  case  of  a  new 
program,  will  be)  conducted  in  compli¬ 
ance  with  all  requirements  imposed  by  or 
pursuant  to  this  subpart,  and  (b)  pro¬ 
vide  or  be  accompanied  by  provision  for 
such  methods  of  administration  for  the 
program  as  are  found  by  the  responsible 
GSA  official  to  give  reasonable  assurance 
that  the  applicant  and  all  recipients  of 
Federal  financial  assistance  under  such 
program  will  comply  with  all  require¬ 
ments  imposed  by  or  pursuant  to  this 
subpart. 

6.  Section  101-6.205-3  is  revised  to 
read  as  follows: 

§  101—6.205—3  Elementary  and  second¬ 
ary  schools. 

The  requirements  of  §§  101-6.205-1 
and  101-6.205-2  with  respect  to  any  ele¬ 
mentary  or  secondary  school  or  school 
system  shall  be  deemed  to  be  satisfied  if 
such  school  or  school  system  (a)  is  sub¬ 
ject  to  a  final  order  of  a  court  of  the 
United  States  for  the  desegregation  of 
such  school  or  school  system,  and  pro¬ 
vides  an  assurance  that  it  will  comply 
with  such  order,  including  any  future 
modification  of  such  order,  or  (b)  sub¬ 
mits  a  plan  for  the  desegregation  of  such 
school  or  school  system  which  the  re¬ 
sponsible  official  of  the  Department  of 
Health,  Education,  and  Welfare  deter¬ 
mines  is  adequate  to  accomplish  the  pur¬ 
poses  of  the  Act  and  this  subpart  within 
the  earliest  practicable  time,  and  pro¬ 
vides  reasonable  assurance  that  it  will 
carry  out  such  plan.  In  any  case  of  con¬ 
tinuing  Federal  financial  assistance  such 
responsible  official  may  reserve  the  right 
to  redetermine,  after  such  period  as  may 
be  specified  by  him,  the  adequacy  of  the 
plan  to  accomplish  the  purposes  of  the 
Act  and  this  subpart.  In  any  case  in 
which  a  final  order  of  a  court  of  the 
United  States  for  the  desegregation  of 
such  school  or  school  system  is  entered 
after  submission  of  such  a  plan,  such 
plan  shall  be  revised  to  conform  to  such 
final  order,  including  any  future  modi¬ 
fication  of  such  order. 
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7.  Section  101-6.206  is  amended  to 
read  as  follows: 

§  101—6.206  Illustrative  applications. 

The  following  examples  will  illustrate 
the  application  of  the  foregoing  provi¬ 
sions  of  this  subpart  to  certain  programs 
for  which  Federal  financial  assistance  is 
extended  by  GSA  (in  all  cases  the  dis¬ 
crimination  prohibited  is  discrimination 
on  the  ground  of  race,  color,  or  national 
origin,  prohibited  by  title  VI  of  the  Act 
and  this  subpart) : 

***** 

(g)  In  the  program  involving  the 
transfer  of  surplus  real  property  for  use 
in  the  provision  of  rental  or  cooperative 
housing  to  families  or  individuals  of  low 
or  moderate  income  (§  101-6.217(q) ), 
discrimination  in  the  selection  and  as¬ 
signment  of  tenants  is  prohibited. 
***** 

In  some  situations  even  though  past 
discriminatory  practices  have  been  aban¬ 
doned,  the  consequences  of  such  prac¬ 
tices  continue  to  impede  the  full  avail¬ 
ability  of  a  benefit.  If  the  efforts  required 
of  the  applicant  or  recipient  under  §  101— 
6.209-4  to  provide  information  as  to  the 
availability  of  the  program  or  activity 
and  the  rights  of  beneficiaries  under  this 
subpart  have  failed  to  overcome  these 
consequences,  it  will  become  necessary 
for  such  applicant  or  recipient  to  take 
additional  steps  to  make  the  benefits 
fully  available  to  racial  and  nationality 
groups  previously  subjected  to  discrimi¬ 
nation.  This  action  might  take  the  form, 
for  example,  of  special  arrangements  for 
obtaining  referrals  or  making  selections 
which  will  ensure  that  groups  previously 
subjected  to  discrimination  are  ade¬ 
quately  served. 

( j )  Even  though  an  applicant  or  recipi¬ 
ent  has  never  used  discriminatory  poli¬ 
cies,  the  services  and  benefits  of  the 
program  or  activity  it  administers  may 
not  in  fact  be  equally  available  to  some 
racial  or  nationality  groups.  In  such  cir¬ 
cumstances,  an  applicant  or  recipient 
may  properly  give  special  consideration 
to  race,  color,  or  national  origin  to  make 
the  benefits  of  its  program  more  widely 
available  to  such  groups  not  then  being 
adequately  served.  For  example,  where  a 
university  is  not  adequately  serving  mem¬ 
bers  of  a  particular  racial  or  nationality 
group,  it  may  establish  special  recruit¬ 
ment  policies  to  make  its  program  better 
known  and  more  readily  available  to 
such  group,  and  take  other  steps  to  pro¬ 
vide  that  group  with  more  adequate 
service. 

8.  Sections  101-6.207,  including  the 
subsections  thereof,  and  101-6.208  are 
deleted  and  reserved  as  follows: 

§  101-6.207  [Reserved] 

§  101-6.208  [Reserved! 

9.  Section  101-6.211-4  is  revised  to  read 
as  follows: 

§  101—6.211—4  Ollier  means  authorized 
by  law. 

No  action  to  effect  compliance  by  any 
other  means  authorized  by  law  shall  be 


taken  until  (a)  the  responsible  GSA  offi¬ 
cial  has  determined  that  compliance  can¬ 
not  be  secured  by  voluntary  means,  (b) 
the  recipient  or  other  person  has  been 
notified  of  his  failure  to  comply  and  of 
the  action  to  be  taken  to  effect  compli¬ 
ance,  and  (c)  the  expiration  of  at  least 
10  days  from  the  mailing  of  such  notice 
to  the  recipient  or  other  person.  During 
this  period  of  at  least  10  days,  additional 
efforts  shall  be  made  to  persuade  the 
recipient  or  other  person  to  comply  with 
this  subpart  and  to  take  such  corrective 
action  as  may  be  appropriate. 

10.  Section  101-6.212-2  is  revised  to 
read  as  follows: 

§  101—6.212—2  Time  and  place  of  hear¬ 
ing. 

Hearings  shall  be  held,  at  a  time  fixed 
by  the  responsible  GSA  official,  at  the 
offices  of  GSA  in  Washington,  D.C.,  un¬ 
less  such  official  determines  that  the  con¬ 
venience  of  the  applicant  or  recipient  or 
of  GSA  requires  that  another  place  be 
selected.  Hearings  shall  be  held  before 
the  responsible  GSA  official  or,  at  his 
discretion,  before  a  hearing  examiner 
designated  in  accordance  with  5  U.S.C. 
3105  or  3344  (section  11  of  the  Adminis¬ 
trative  Procedure  Act) . 

11.  Section  101-6.212-4  is  amended  to 
read  as  follows: 

§  101—6.212—4  Procedures,  evidence, 
und  record. 

(a)  The  hearing,  decision,  and  any 
administrative  review  thereof  shall  be 
conducted  in  conformity  with  5  U.S.C. 
554-557  (sections  5-8  of  the  Administra¬ 
tive  Procedure  Act)  and  in  accordance 
with  such  rules  of  procedure  as  are  proper 
(and  not  inconsistent  with  this  section) 
relating  to  the  conduct  of  the  hearing, 
giving  of  notices  subsequent  to  those  pro¬ 
vided  for  in  §  101-6.212-1,  taking  of  testi¬ 
mony,  exhibits,  arguments  and  briefs,  re¬ 
quests  for  findings,  and  other  related 
matters.  Both  GSA  and  the  applicant  or 
recipient  shall  be  entitled  to  introduce 
all  relevant  evidence  on  the  issues  as 
stated  in  the  notice  for  hearing  or  as 
determined  by  the  officer  conducting  the 
hearing  at  the  outset  of  or  during  the 
hearing. 

***** 

12.  Section  101-6.213-7  is  added  as 
follows: 

§  101—6.213—7  Post  termination  pro¬ 
ceedings. 

(a)  An  applicant  or  recipient  adversely 
affected  by  an  order  issued  under  §  101- 
6.213-6  shall  be  restored  to  full  eligibility 
to  receive  Federal  financial  assistance  if 
it  satisfies  the  terms  and  conditions  of 
that  order  for  such  eligibility  or  if  it 
brings  itself  into  compliance  with  this 
subpart  and  provides  reasonable  assur¬ 
ance  that  it  will  fully  comply  with  this 
subpart.  An  elementary  or  secondary 
school  or  school  system  which  is  unable 
to  file  an  assurance  of  compliance  with 
§  101-6.204  shall  be  restored  to  full 
eligibility  to  receive  Federal  financial  as¬ 
sistance  if  it  files  a  court  order  or  a  plan 
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for  desegregation  meeting  the  require¬ 
ments  of  §  101-6.205-3  and  provides  rea¬ 
sonable  assurance  that  it  will  comply  with 
this  court  order  or  plan. 

<b)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  §  101-6.213-6  may  at  any  time 
request  the  responsible  GSA  official  to 
restore  fully  its  eligibility  to  receive  Fed¬ 
eral  financial  assistance.  Any  such  re¬ 
quest  shall  be  supported  by  information 
showing  that  the  applicant  or  recipient 
has  met  the  requirements  of  paragraph 

(a)  of  this  section.  If  the  responsible  GSA 
official  determines  that  those  require¬ 
ments  have  been  satisfied,  he  shall  re¬ 
store  such  eligibility. 

(c)  If  the  responsible  GSA  official 
denies  any  such  request,  the  applicant  or 
recipient  may  submit  a  request,  in  writ¬ 
ing,  for  a  hearing,  specifying  why  it 
believes  such  official  to  have  been  in  er¬ 
ror.  It  shall  thereupon  be  given  an  ex¬ 
peditious  hearing,  with  a  decision  on 
the  record,  in  accordance  with  rules  of 
procedure  issued  by  the  responsible  GSA 
official.  The  applicant  or  recipient  will  be 
restored  to  such  eligibility  if  it  proves  at 
such  a  hearing  that  it  satisfied  the  re¬ 
quirements  of  paragraph  (a)  of  this 
section.  While  proceedings  under  this 
section  are  pending,  the  sanctions  im¬ 
posed  by  the  order  issued  under  §  101— 
6.213-6  shall  remain  in  effect. 

13.  Section  101-6.215-1  is  amended  to 
read  as  follows: 

§  101—6.215—1  Effect  on  other  rcgula- 
lions* 

*  *  *  *  * 

(a)  Executive  Orders  10925, 11114,  and 
11246,  and  regulations  issued  thereunder. 

(b)  Any  other  orders,  regulations,  or 
instructions,  insofar  as  such  orders, 
regulations,  or  instructions  prohibit  dis¬ 
crimination  on  the  ground  of  race,  color, 
or  national  origin  in  any  program  or 
situation  to  which  this  subpart  is  inappli¬ 
cable,  or  prohibit  discrimination  on  any 
other  ground. 

14.  Section  101-6.215-3  is  revised  to 
read  as  follows: 

§  101—6.215—3  Supervision  and  coordi¬ 
nation. 

The  Administrator  may  from  time  to 
time  assign  to  officials  of  other  depart¬ 
ments  or  agencies  of  the  Government, 
with  the  consent  of  such  departments  or 
agencies,  responsibilities  in  connection 
with  the  effectuation  of  the  purposes  of 
title  VI  of  the  Act  and  this  subpart  (other 
than  responsibility  for  final  decision  as 
provided  in  8  101-6.213),  including  the 
achievement  of  effective  coordination 
and  maximum  uniformity  within  GSA 
and  within  the  executive  branch  of  the 
Government  in  the  application  of  title 
VI  and  this  subpart  to  similar  programs 
and  in  similar  situations.  Any  action 
taken,  determination  made,  or  require¬ 
ment  imposed  by  an  official  of  another 
Department  or  Agency  acting  pursuant 
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to  an  assignment  of  responsibility  under 
this  section  shall  have  the  same  effect  as 
though  such  action  had  been  taken  by 
the  responsible  GSA  official. 

15.  Section  101-6.217  is  amended  to 
read  as  follows: 

§  101—6.217  Laws  authorizing  Federal 
financial  assistance  for  programs  to 
which  this  subpart  applies. 

(a)  (1)  Donation  of  surplus  personal 
property  to  educational  activities  which 
are  of  special  interest  to  the  armed 
services  (section  203(j)(2)  of  the  Fed¬ 
eral  Property  and  Administrative  Serv¬ 
ices  Act  of  1949,  40  U.S.C.  484<j)(2)). 

(2)  Donation  of  surplus  personal  prop¬ 
erty  for  use  in  any  State  for  purposes 
of  education,  public  health,  or  civil  de¬ 
fense,  or  for  research  for  any  such  pur¬ 
poses  (sections  203(j)  (3)  and  (4)  of 
the  Federal  Property  and  Administra¬ 
tive  Services  Act  of  1949,  40  U.S.C.  484 
(j)  (3)  and  (4)),  and  the  making  avail¬ 
able  to  State  agencies  for  surplus  prop¬ 
erty,  or  the  transfer  of  title  to  such 
agencies,  of  surplus  personal  property 
approved  for  donation  for  purposes  of 
education,  public  health,  or  civil  defense, 
or  for  research  for  any  such  purposes 
(section  203  (n)  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
40  U.S.C.  484(n) ) . 

(b)  Disposal  of  surplus  real  and  related 
personal  property  for  purposes  of  ed¬ 
ucation  or  public  health,  including  re¬ 
search  (section  203(k)(l)  of  the  Fed¬ 
eral  Property  and  Administrative  Serv¬ 
ices  Act  of  1949,  40  U.S.C.  484(k)(l)). 

(c)  Donation  of  property  for  public 
airport  purposes  (section  13(g)  of  the 
Surplus  Property  Act  of  1944,  50  U.S.C. 
App.  1622(g) ;  section  23  of  the  Airport 
and  Airway  Development  Act  of  1970, 
Public  Law  91-258) . 

(d)  (1)  Disposal  of  surplus  real  prop¬ 
erty,  including  improvements,  for  use  as 
a  historic  monument  (section  13(h)  of 
the  Surplus  Property  Act  of  1944,  50 
U.S.C.  App.  1622(h)). 

(2)  Disposal  of  surplus  real  and  re¬ 
lated  personal  property  for  public  park 
or  public  recreational  purposes  (section 
203(k)(2)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  484(k)  (2) ) . 

•  *  •  •  • 

(q)  Disposal  of  surplus  real  property 
for  use  in  the  provision  of  rental  or  coop¬ 
erative  housing  to  be  occupied  by  fam¬ 
ilies  or  individuals  of  low  or  moderate 
income  (section  414  of  the  Housing  and 
Urban  Development  Act  of  1969,  Public 
Law  91-152). 

•  *  •  •  • 

(Sec.  602,  78  Stat.  252;  42  U.S.C.  2000d-l) 

Dated:  November  13, 1970. 

Rod  Kreger, 

Acting  Administrator 
of  General  Services. 

|FR  Doc.71-17884  Filed  12-8-71:8:46  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 
E  43  CFR  Part  17  1 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Most  of  the  following  proposed  amend¬ 
ments  make  uniform  revisions  which  all 
agencies  are  adopting  to  clarify  regula¬ 
tions  issued  pursuant  to  the  Civil  Rights 
Act  of  1964.  A  few  of  the  amendments 
deal  with  departmental  administration 
and  procedures.  Enforcement  responsi¬ 
bility  has  been  vested  in  the  Office  of 
the  Secretary  rather  than  in  the  office 
or  bureau  administering  the  Federal 
financial  assistance.  Final  decision  au¬ 
thority  is  placed  in  the  Office  of  Hearings 
and  Appeals  in  the  Department.  Appen¬ 
dix  A  is  modified  to  bring  up  to  date 
reference  to  the  statutes  under  which 
federally  assisted  programs  are  adminis¬ 
tered  by  the  Department  of  the  Interior. 

§  1 7.2  1  Amended  1 

1.  Section  17.2  is  redesignated  as 
8  17.2(a)  and  paragraphs  (a),  <b>,  (c), 
and  (d)  of  §  17.2  are  redesignated  as  sub- 
paragraphs  (1),  (2),  (3),  and  (4)  of 
§  17.2(a). 

2.  In  §  17.2,  paragraph  <b)  is  added  to 
read  as  follows: 

(b)  In  any  program  receiving  Federal 
financial  assistance  in  the  form,  or  for 
the  acquisition,  of  real  property  or  an 
interest  in  real  property,  to  the  extent 
that  rights  to  space  on,  over,  or  under 
any  such  property  are  included  as  part 
of  the  program  receiving  that  assistance, 
the  nondiscrimination  requirement  of 
this  part  shall  extend  to  any  facility  lo¬ 
cated  wholly  or  in  part  of  that  space. 

§  17.3  [Amended] 

3.  Paragraph  (b)  of  §  17.3  is  amended 
as  follows:  Subparagraphs  (3)  and  (4) 
are  redesignated  as  subparagraphs  <5  > 
and  (6).  Subparagraphs  (3)  and  (4)  are 
revised  to  read  as  follows: 

(3)  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  applicant  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  persons  from,  deny¬ 
ing  them  the  benefits  of,  or  subjecting 
them  to  discrimination  under  any  pro¬ 
gram  to  which  this  regulation  applies, 
on  the  grounds  of  race,  color,  or  national 
origin;  or  with  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Act  or  this  part. 

(4)  This  part  does  not  prohibit  the 
consideration  of  race,  color,  or  national 
origin  if  the  purpose  and  effect  are  to 
remove  or  overcome  the  consequences  of 
practices  or  impediments  which  have  re¬ 
stricted  the  availability  of,  or  participa¬ 
tion  in,  the  program  or  activity  receiving 
Federal  financial  assistance,  on  the 
grounds  of  race,  color,  or  national  origin. 
Where  previous  discriminatory  practice 
or  usage  tends,  on  the  grounds  of  race, 
color  or  national  origin,  to  exclude  indi¬ 
viduals  from  participation  in,  to  deny 
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them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  or 
activity  to  which  this  part  applies,  the 
applicant  or  recipient  has  an  obligation 
to  take  reasonable  action  to  remove  or 
overcome  the  consequences  of  the  prior 
discriminatory  practice  or  usage,  and  to 
accomplish  the  purposes  of  the  Act. 

4.  Paragraph  (c)  of  §  17.3  is  revised 
to  read  as  follows: 

(c)  Employment  practices.  (1)  Where 
a  primary  objective  of  a  program  of 
Federal  financial  assistance  to  which  this 
part  applies  is  to  provide  employment,  a 
recipient  or  other  party  subject  to  this 
part  shall  not,  directly  or  through  con¬ 
tractual  or  other  arrangements,  subject 
a  person  to  discrimination  on  the  ground 
of  race,  color,  or  national  origin  in  its 
employment  practices  under  such  pro¬ 
gram  (including  recruitment  or  recruit¬ 
ment  advertising,  hiring,  firing,  upgrad¬ 
ing,  promotion,  demotion,  transfer,  lay¬ 
off,  termination,  rates  of  pay  or  other 
forms  of  compensation  or  benefits,  selec¬ 
tion  for  training  or  apprenticeship,  use 
of  facilities,  and  treatment  of  em¬ 
ployees).  Such  recipient  shall  take 
affirmative  action  to  insure  that  appli¬ 
cants  are  employed,  and  employees  are 
treated  during  employment,  without  re¬ 
gard  to  their  race,  color,  or  national 
origin.  The  requirements  applicable  to 
construction  employment  under  any  such 
program  shall  be  those  specified  in  or 
pursuant  to  Part  III  of  Executive  Order 
11246  or  any  Executive  order  which 
supersedes  it. 

(2)  The  requirements  of  subpara¬ 
graph  (1)  of  this  paragraph  apply  to 
programs  under  laws  funded  or  adminis¬ 
tered  by  the  Department  where  a 
primary  objective  of  the  Federal  finan¬ 
cial  assistance  is  (i)  to  reduce  the  unem¬ 
ployment  of  such  individuals  or  to  help 
them  through  employment  to  meet  sub¬ 
sistence  needs,  (ii)  to  assist  such  indi¬ 
viduals  in  meeting  expenses  incident  to 
the  commencement  or  continuation  of 
their  education  or  training,  or  (iii)  to 
provide  work  experience  which  contrib¬ 
utes  to  the  education  or  training  of  such 
individuals.  Assistance  given  under  the 
following  laws  has  one  of  the  above  pur¬ 
poses  as  a  primary  objective:  Water 
Resources  Research  Act  of  1964,  title  I, 
78  Stat.  329,  and  those  statutes  listed  in 
Appendix  A  where  the  facilities  or  em¬ 
ployment  opportunities  provided  are 
limited,  or  a  preference  is  given,  to  stu¬ 
dents,  fellows,  or  other  persons  in  train¬ 
ing  or  related  employment. 

(3)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to  pro¬ 
vide  employment,  but  discrimination  on 
the  grounds  of  race,  color,  or  national 
origin  in  the  employment  practices  of 
the  recipient  or  other  persons  subject  to 
the  regulation  tends,  on  the  grounds  of 
race,  color,  or  national  origin,  to  exclude 
individuals  from  participation  in,  to  deny 
them  the  benefit  of,  or  to  subject  them 
to  discrimination  under  any  program  to 
which  this  regulation  applies,  the  provi¬ 
sions  of  subparagraph  (1)  of  this  para¬ 
graph  shall  apply  to  the  employment 
practices  of  the  recipient  or  other  persons 
subject  to  this  part,  to  the  extent  neces¬ 


sary  to  assure  equality  of  opportunity  to, 
and  nondiscriminatory  treatment  of, 
beneficiaries. 

5.  Paragraph  (e)  of  §  17.3  is  deleted. 
§  17.4  [Amendedl 

6.  Paragraph  (a)  of  §  17.4  is  revised  to 
read  as  follows: 

(a)  General.  (1)  Every  application  for 
Federal  financial  assistance  to  carry  out 
a  program  to  which  this  part  applies, 
except  a  program  to  which  paragraph 
(b)  of  this  section  applies,  and  every 
application  for  Federal  financial  assist¬ 
ance  to  provide  a  facility  shall,  as  a  con¬ 
dition  to  its  approval  and  the  extension 
of  any  Federal  financial  assistance  pur¬ 
suant  to  the  application,  contain  or  be 
accompanied  by,  an  assurance  that  the 
program  will  be  conducted  or  the  facility 
operated  in  compliance  with  all  require¬ 
ments  imposed  by  or  pursuant  to  this 
part.  Every  program  of  Federal  financial 
assistance  shall  require  the  submission 
of  such  an  assurance.  In  the  case  where 
the  Federal  financial  assistance  is  to  pro¬ 
vide  or  is  in  the  form  of  personal  prop¬ 
erty,  or  real  property  or  interest  therein 
or  structures  thereon,  or  improvement  of 
real  property  or  structures,  the  assurance 
shall  obligate  the  recipient,  or,  in  the 
case  of  a  subsequent  transfer,  the  trans¬ 
feree,  for  the  period  during  which  the 
property  is  used  for  a  purpose  for  which 
the  Federal  financial  assistance  is  ex¬ 
tended  or  for  another  purpose  involving 
the  provision  of  similar  services  or  bene¬ 
fits,  or  for  as  long  as  the  recipient  retains 
ownership  or  possession  of  the  property, 
whichever  is  longer.  In  all  other  cases  the 
assurance  shall  obligate  the  recipient  for 
the  period  during  which  Federal  finan¬ 
cial  assistance  is  extended  to  the  pro¬ 
gram.  In  the  case  where  the  assistance  is 
sought  for  the  construction  of  a  facility 
or  part  of  a  facility,  the  assurance  shall 
in  any  event  extend  to  the  entire  facility 
and  to  facilities  operated  in  connection 
therewith.  The  Secretary  shall  specify 
the  form  of  the  foregoing  assurances  for 
each  program,  and  the  extent  to  which 
like  assurances  will  be  required  of  sub- 
grantees,  contractors  and  subcontractors, 
transferees,  successors  in  interest,  and 
other  participants  in  the  program.  Any 
such  assurance  shall  include  provisions 
which  give  the  United  States  a  right  to 
seek  its  judicial  enforcement. 

(2>  In  the  case  where  Federal  finan¬ 
cial  assistance  is  provided  in  the  form  of 
a  transfer  of  real  property,  structures,  or 
improvements  thereon,  or  interest 
therein,  from  the  Federal  Government, 
the  instrument  effecting  or  recording  the 
transfer  shall  contain  a  covenant  run¬ 
ning  with  the  land  assuring  nondiscrimi¬ 
nation  for  the  period  during  which  the 
real  property  is  used  for  a  purpose  for 
which  the  Federal  financial  assistance  is 
extended  or  for  another  purpose  involv¬ 
ing  the  provision  of  similar  services  or 
benefits.  Where  no  transfer  of  property 
„or  interest  therein  from  the  Federal  Gov¬ 
ernment  is  involved,  but  property  is  ac¬ 
quired  or  improved  under  a  program  of 
Federal  financial  assistance,  the  recipi¬ 
ent  shall  agree  to  include  such  covenant 
in  any  subsequent  transfer  of  such  prop¬ 


erty.  When  the  property  is  obtained  from 
the  Federal  Government,  such  covenant 
may  also  include  a  condition  coupled 
with  a  right  to  be  reserved  by  the  De¬ 
partment  to  revert  title  to  the  property 
in  the  event  of  a  breach  of  the  covenant 
where,  in  the  discretion  of  the  Secretary, 
such  a  condition  and  right  to  reverter  is 
appropriate  to  the  program  under  which 
the  real  property  is  obtained  and  to  the 
nature  of  the  grant  and  the  grantee.  In 
such  event  if  a  transferee  of  real  prop¬ 
erty  proposes  to  mortgage  or  otherwise 
encumber  the  real  property  as  security 
for  financing  construction  of  new,  or 
improvement  of  existing  facilities  on 
such  property  for  the  purposes  for  which 
the  property  was  transferred,  the  Secre¬ 
tary  may  agree,  upon  request  of  the 
transferee  and  if  necessary  to  accomplish 
such  financing,  and  upon  such  conditions 
as  he  deems  appropriate,  to  subordinate 
such  right  of  reversion  to  the  lien  of  such 
mortgage  or  other  emcumbrance. 

7.  In  §  17.4(b)  (1)  (ii),  the  phrase  “the 
Secretary  or  his  designee”  is  substituted 
for  the  phrase  “the  head  of  the  bureau 
or  office  administering  the  Federal  finan¬ 
cial  assistance.” 

8.  Subparagraph  (2)  in  the  first  sen¬ 
tence  of  §  17.4(c)  is  revised  to  read  as 
follows:  (c)  *  *  *  (2)  submits  a  plan 
for  the  desegregation  of  such  school  or 
school  system  which  the  responsible  of¬ 
ficial  of  the  Department  of  Health,  Edu¬ 
cation,  and  Welfare  determines  is  ade¬ 
quate  to  accomplish  the  purposes  of  the 
Act  and  this  part  within  the  earliest 
practicable  time  and  provides  reasonable 
assurance  that  it  will  carry  out  such 
plan;  in  any  case  of  continuing  Federal 
financial  assistance  the  responsible  of¬ 
ficial  of  the  Department  of  Health,  Edu¬ 
cation,  and  Welfare  may  reserve  the 
right  to  redetermine,  after  such  period 
as  may  be  specified  by  him,  the  adequacy 
of  the  plan  to  accomplish  the  purposes 
of  the  Act  and  this  part. 

9.  Paragraph  (d)  of  §  17.4  is  revised  by 
substituting  in  subparagraph  (2)  the 
phrase  “the  Secretary  or  his  designee” 
for  the  phrase  “the  head  of  the  bureau 
official  administering  the  Federal  finan¬ 
cial  assistance.” 

10.  Section  17.5  is  revised  to  read  as 
follows : 

§  17.5  Compliance  information. 

(a)  Cooperation  and  assistance.  The 
Secretary  or  his  designee  shall  to  the 
fullest  extent  practicable  seek  the  co¬ 
operation  of  recipients  in  obtaining  com¬ 
pliance  with  this  part  and  shall  provide 
assistance  and  guidance  to  recipients  to 
help  them  comply  voluntarily  with  this 
part. 

(b)  Compliance  reports.  Each  recipi¬ 
ent  shall  keep  such  records  and  submit 
to  the  Secretary  or  his  designee  timely, 
complete  and  accurate  compliance  re¬ 
ports,  at  such  times,  and  in  such  form 
and  containing  such  information,  as  the 
Secretary  or  his  designee  may  determine 
to  be  necessary  to  enable  him  to  ascer¬ 
tain  whether  the  recipient  has  complied 
or  is  complying  with  this  part.  In  the 
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case  of  any  program  under  which  a  pri¬ 
mary  recipient  extends  Federal  financial 
assistance  to  any  other  recipient,  such 
other  recipient  shall  also  submit  such 
compliance  reports  to  the  primary  recipi¬ 
ent  as  may  be  necessary  to  enable  the 
primary  recipient  to  carry  out  its  obli¬ 
gations  under  this  part. 

(c)  Access  to  sources  of  information. 
Each  recipient  shall  permit  access  by  the 
Secretary  or  his  designee  during  normal 
business  hours  to  such  of  its  books,  rec¬ 
ords,  accounts,  and  other  sources  of  in¬ 
formation,  and  its  facilities  as  may  be 
pertinent  to  ascertain  compliance  with 
this  part.  Where  any  information  re¬ 
quired  of  a  recipient  is  in  the  exclusive 
possession  of  any  other  agency,  institu¬ 
tion  or  person  and  this  agency,  institu¬ 
tion  or  person  shall  fail  or  refuse  to  fur¬ 
nish  this  information,  the  recipient  shall 
so  certify  in  its  report  and  shall  set  forth 
what  efforts  it  has  made  to  obtain  the 
information. 

(d)  Information  to  beneficiaries  and 
participants.  Each  recipient  shall  make 
available  to  participants,  beneficiaries, 
and  other  interested  persons  such  infor¬ 
mation  regarding  the  provisions  of  this 
part  and  its  applicability  to  the  program 
under  which  the  recipient  receives  Fed¬ 
eral  financial  assistance,  and  make  such 
information  available  to  them  in  such 
manner,  as  the  Secretary  or  his  designee 
finds  necessary  to  apprise  such  persons 
of  the  protections  against  discrimina¬ 
tion  assured  them  by  the  Act  and  this 
part. 

11.  Paragraphs  (a),  (b),  (c),  and  (d) 
of  §  17.6  are  revised  to  read  as  follows: 

§17.6  Conduct  of  investigat ions. 

(a)  Periodic  compliance  reviews.  The 
Secretary  or  his  designee  shall  from  time 
to  time  review  the  practices  of  recipi¬ 
ents  to  determine  whether  they  are  com¬ 
plying  with  this  part. 

(b)  Complaints.  Any  person  who  be¬ 
lieves  himself  or  any  specific  class  of  in¬ 
dividuals  to  be  subjected  to  discrimina¬ 
tion  prohibited  by  this  part  may  by  him¬ 
self  or  by  a  representative  file  with  the 
Secretary  a  written  complaint.  A  com¬ 
plaint  must  be  filed  not  later  than  90 
days  from  the  date  of  the  alleged  dis¬ 
crimination,  unless  the  time  for  filing  is 
extended  by  the  Secretary,  or  his  desig¬ 
nee. 

(c)  Investigations.  Whenever  a  com¬ 
pliance  review,  report,  complaint,  or  any 
other  information  indicates  a  possible 
failure  to  comply  with  this  part,  a  prompt 
investigation  shall  be  made.  The  investi¬ 
gation  should  include,  where  appropri¬ 
ate,  a  review  of  the  pertinent  practices 
and  policies  of  the  recipient,  the  cir¬ 
cumstances  under  which  the  possible 
noncompliance  with  this  part  occurred, 
and  other  factors  relevant  to  a  deter¬ 
mination  as  to  whether  the  recipient  has 
failed  to  comply  with  this  part. 

<d)  Resolution  of  matters.  (1)  If  an 
investigation  pursuant  to  paragraph  (c) 
of  this  section  indicates  a  failure  to  com¬ 
ply  with  this  part,  the  recipient  shall 
be  informed  in  writing  and  the  matter 
will  be  resolved  by  informal  means  when- 
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ever  possible.  If  it  has  been  determined 
that  the  matter  cannot  be  resolved  by 
informal  means,  action  will  be  taken 
as  provided  for  in  §  17.7. 

(2)  If  an  investigation  does  not  war¬ 
rant  action  pursuant  to  subparagraph 
(1)  of  this  paragraph,  the  recipient  and 
complainant,  if  any,  shall  be  informed 
in  writing. 

***** 

§  17.7  [Amended] 

12.  Subparagraph  (1)  of  §  17.7(c)  is 
revised  to  read  as  follows: 

(1)  The  Secretary  or  his  designee  has 
advised  the  applicant  or  recipient  of  his 
failure  to  comply  and  has  determined 
that  compliance  cannot  be  secured  by 
voluntary  means. 

13.  Paragraph  (d)  of  §  17.7  is  revised 
as  follows:  Subparagraph  (2)  is  deleted 
and  subparagraphs  (3)  and  (4)  are  re¬ 
designated  as  subparagraphs  (2)  and 
(3).  Subparagraph  (1)  is  revised  to  read 
as  follows: 

(1)  The  Secretary  or  his  designee  has 
determined  that  compliance  cannot  be 
secured  by  voluntary  means. 

§  17.8  T  Amended  1 

14.  In  the  second  sentence  of  para¬ 
graph  (a)  of  §  17.8  the  words  “the  head 
of  the  bureau  or  office  or”  are  deleted. 

15.  Paragraph  (b)  of  §  17.8  is  revised 
to  read  as  follows: 

(b)  Time  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  at  the  Office  of  Hear¬ 
ings  and  Appeals  of  the  Department  in 
the  Washington,  D.C.,  area,  at  a  time 
fixed  by  the  hearing  examiner  to  whom 
the  matter  has  been  assigned  unless  he 
determines  that  the  convenience  of  the 
applicant  or  recipient  or  of  the  Depart¬ 
ment  requires  that  another  place  be  se¬ 
lected.  Hearings  shall  be  held  before  a 
hearing  examiner  designated  by  the 
Office  of  Hearings  and  Appeals  in  ac¬ 
cordance  with  5  U.S.C.  sections  3105  and 
3344. 

16.  In  subparagraph  (1)  of  paragraph 

(d)  of  §  17.8  the  phrase  “in  conformity 
with  sections  5  through  8  of  the  Admin¬ 
istrative  Procedure  Act  (5  U.S.C.  1004 
through  1007)”  is  amended  to  read  “in 
conformity  with  5  U.S.C.  sections  554- 
557.” 

17.  Section  17.9  is  revised  to  read  as 
follows: 

§17.9  Decisions  and  notice*. 

(a)  Initial  decision  by  a  hearing  ex¬ 
aminer.  The  hearing  examiner  shall 
make  an  initial  decision  and  a  copy  of 
such  initial  decision  shall  be  sent  by 
registered  mail,  return  receipt  requested 
to  the  recipient  or  applicant. 

(b)  Review  of  the  initial  decision.  The 
applicant  or  recipient  may  file  his  excep¬ 
tions  to  the  initial  decision,  with  his 
reasons  therefor,  with  the  Director,  Office 
of  Hearings  and  Appeals,  within  30 
days  of  receipt  of  the  initial  decision.  In 
the  absence  of  exceptions,  the  Director. 
Office  of  Hearings  and  Appeals,  on  his 
own  motion  within  45  days  after 
the  initial  decision,  may  notify  the  ap- 
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plicant  or  recipient  that  he  will  review 
the  decision.  In  the  absence  of  excep¬ 
tions  or  a  notice  of  review,  the  initial 
decision  shall  constitute  the  final  deci¬ 
sion  subject  to  the  approval  of  the  Sec¬ 
retary  pursuant  to  paragraph  (f)  of  this 
section. 

(c)  Decisions  by  the  Director,  Office 
of  Hearings  and  Appeals.  Whenever  the 
Director,  Office  of  Hearings  and  Appeals, 
reviews  the  decision  of  a  hearing  ex¬ 
aminer  pursuant  to  paragraph  <b)  of 
this  section,  the  applicant  or  recipient 
shall  be  given  reasonable  opportunity  to 
file  with  him  briefs  or  other  written 
statements  of  its  contention,  and  a  copy 
of  the  final  decision  of  the  Director,  Of¬ 
fice  of  Hearings  and  Appeals,  shall  be 
given  to  the  applicant  or  recipient  and 
to  the  complainant,  if  any. 

(d)  Decisions  on  record  where  a  hear¬ 
ing  is  waived.  Whenever  a  hearing  is 
waived  pursuant  to  paragraph  (a)  of 
§  17.8,  a  decision  shall  be  made  by  the 
Director,  Office  of  Hearings  and  Appeals 
on  the  record  and  a  copy  of  such  decision 
shall  be  given  in  writing  to  the  applicant 
or  recipient  and  to  the  complainant,  if 
any. 

(e)  Rulings  required.  Each  decision  of 
a  hearing  examiner  or  the  Director,  Of¬ 
fice  of  Hearings  and  Appeals,  shall  set 
forth  his  ruling  on  each  finding,  conclu¬ 
sion,  or  exception  presented,  and  shall 
identify  the  requirement  or  requirements 
imposed  by  or  pursuant  to  this  part  with 
which  it  is  found  that  the  applicant  or 
recipient  has  failed  to  comply. 

(f)  Approval  by  Secretary.  Any  final 
decision  of  a  hearing  examiner  or  of  the 
Director,  Office  of  Hearings  and  Appeals, 
which  provides  for  the  suspension  or  ter¬ 
mination  of,  or  the  refusal  to  grant  or 
continue  Federal  financial  assistance,  or 
the  imposition  of  any  other  sanction 
available  under  this  part  or  the  Act,  shall 
promptly  be  transmitted  to  the  Secre¬ 
tary,  who  may  approve  such  decision, 
may  vacate  it,  or  remit  or  mitigate  any 
sanction  imposed. 

(g)  Content  of  decisions.  The  final 
decision  may  provide  for  the  suspension 
or  termination  of,  or  refusal  to  grant  or 
continue  Federal  financial  assistance,  in 
whole  or  in  part,  under  the  program  in¬ 
volved,  and  may  contain  such  terms,  con¬ 
ditions,  and  other  provisions  as  are  con¬ 
sistent  with  and  will  effectuate  the  pur¬ 
poses  of  the  Act  and  this  part,  including 
provisions  designed  to  assure  that  no 
Federal  financial  assistance  will  there¬ 
after  be  extended  under  such  program  to 
the  applicant  or  recipient  determined  by 
such  decision  to  be  in  default  in  its  per¬ 
formance  of  an  assurance  given  by  it 
pursuant  to  this  regulation,  or  to  have 
otherwise  failed  to  comply  with  this  part, 
unless  and  until  it  corrects  its  noncom¬ 
pliance  and  satisfies  the  Secretary  that  it 
will  fully  comply  with  this  part. 

(h)  Posttermination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (g)  of  this  section  shall  be  re¬ 
stored  to  full  eligibility  to  receive  Fed¬ 
eral  financial  assistance  if  it  satisfies  the 
terms  and  conditions  of  that  order  for 
such  eligibility  or  if  it  brings  itself  into 
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compliance  with  this  part  and  provides 
reasonable  assurance  that  it  will  fully 
comply  with  this  part. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (g)  of  this  section 
may  at  any  time  request  the  Secretary  to 
restore  fully  its  eligibility  to  receive  Fed¬ 
eral  finance  assistance. 

(3)  If  the  Secretary  denies  any  such 
request,  the  applicant  or  recipient  may 
submit  to  the  Secretary  a  request  for  a 
hearing  in  writing,  specifying  why  it  be¬ 
lieves  the  Secretary  to  have  been  in  error. 
It  shall  thereupon  be  given  an  expediti¬ 
ous  hearing,  with  a  decision  on  the  rec¬ 
ord  in  accordance  with  the  procedures 
set  forth  in  Part  17A  of  this  title.  The 
applicant  or  recipient  shall  be  restored 
to  such  eligibility  if  it  proves  at  such  a 
hearing  that  it  satisfied  the  requirements 
of  subparagraph  (1)  of  this  paragraph. 

(4)  While  proceedings  under  this 
paragraph  are  pending,  the  sanctions  im¬ 
posed  by  the  order  issued  under  para¬ 
graph  (g)  of  this  section  shall  remain 
in  effect. 

§  17.11  [Amended] 

18.  Subparagraph  (1)  in  the  second 
sentence  of  paragraph  (a)  of  §  17.11  is 
amended  to  read,  “(1)  Executive  Orders 
10925,  11114,  and  11246  and  regulations 
issued  thereunder.” 

19.  In  paragraph  (b)  of  §  17.11,  the 
phrase  “The  Secretary  or  his  designee”  is 
substituted  for  the  phrase  “the  head  of 
each  bureau  and  office  administering 
Federal  financial  assistance.” 

20.  Paragraph  (c)  of  §  17.11  is  revised 
by  addition  of  the  following  as  a  final 
sentence:  “Any  action  taken,  determina¬ 
tion  made  or  requirement  imposed  by  an 
official  of  another  department  or  agency 
acting  pursuant  to  an  assignment  of  re¬ 
sponsibility  under  this  paragraph  shall 
have  the  same  effect  as  though  such  ac¬ 
tion  had  been  taken  by  the  Secretary  of 
this  Department.” 

21.  Section  17.12  is  revised  by  amend¬ 
ing  paragraph  (c)  and  adding  paragraph 
(k)  to  read  as  follows: 

§  17.12  Definitions. 

•  •  •  •  # 

(c)  The  term  “Secretary”  means  the 
Secretary  of  the  Interior  or,  except  in 
5  17.9(f)  any  person  to  whom  he  has 
delegated  his  authority  in  the  matter 
concerned. 

•  *  *  *  * 

(k)  The  term  “Office  of  Hearings  and 
Appeals”  refers  to  a  constituent  office  of 
the  Department  established  July  1,  1970. 
35  F.R.  12081  (1970). 

22.  In  Appendix  A,  part  I,  item  7  is 
deleted  and  items  8  through  21  are  re¬ 
designated  as  items  7  through  20. 

23.  In  Appendix  A,  part  III,  item  3  is 
added  to  read  as  follows: 

3.  Sealing  and  filling  of  voids  In  abandoned 
coal  mines,  reclamation  of  surface  mine 
areas,  and  extinguishing  mine  fires  (70  Stat. 
13,  as  amended,  40  TJ.S.C.  sec.  205) . 

24.  In  paragraph  (a)  of  part  IV  in 
Appendix  A,  the  heading  is  amended  and 
items  5  and  7  are  revised  to  read  as 
follows: 


(a)  Grants  of  Federal  funds. 

•  •  •  •  • 

5.  Anadromous  Fish  Act  of  1965  (79  Stat. 
1125, 16  U.S.C.  secs.  757a-757f) . 

»  •  •  *  • 

7.  Jellyfish  Act  of  1966  (80  Stat.  1149,  16 
TJ.S.C.  secs.  1201-1205) . 

25.  Items  2  and  3  are  deleted  from 
paragraph  (b)  of  part  IV  in  Appendix  A 
and  items  4  through  6  are  redesignated 
as  items  2  through  4. 

26.  Items  1,  4  and  5  are  deleted  from 
paragraph  (c)  of  part  IV  in  Appendix  A 
and  items  2,  3,  and  6  are  redesignated  as 
items  1,  2  and  3. 

27.  Item  3  in  paragraph  (a)  of  section 
V  in  Appendix  A  is  revised  and  item  9  is 
added  in  the  same  paragraph,  to  read  as 
follows: 

3.  Historic  Preservation  Act  of  1966  (80 
Stat.  915, 16  U.S.C.  sec.  47a) . 

•  •  •  •  • 

9.  Outdoor  Recreation  Programs  (78  Stat. 
897,  as  amended,  16  U.S.C.  secs.  4601-4 — 
4601-11). 

28.  Any  rule,  order,  policy,  guideline, 
finding,  determination,  authorization, 
requirement,  designation  or  other  action 
prescribed,  issued  or  taken  before  the 
effective  date  of  these  amendments  under 
Part  17  shall  have  the  same  effect  as  if 
these  amendments  to  Part  17  had  not 
been  made.  No  administrative  proceeding 
shall  abate  by  reasons  of  the  taking  effect 
of  these  amendments.  Administrative 
proceedings  initiated  under  Part  17  prior 
to  these  amendments  and  not  finally  dis¬ 
posed  of  prior  to  such  effective  date  shall 
be  governed  by  the  provisions  of  Part  17 
as  amended.  If  any  case  under  Part  17 
where  a  hearing  examiner  had  rendered 
an  initial  or  recommended  decision,  the 
case  shall  be  concluded  in  accordance 
with  the  provisions  of  Part  17  as 
amended. 

Fred  J.  Russell, 
Acting  Secretary  of  the  Interior. 

December  3,  1970. 

[FR  Doc.71-17885  Filed  12-8-71;8:46  am) 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  the  Secretary 
[45  CFR  Part  80  1 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Amendments  to  45  CFR  Part  80  are 
proposed  for  the  purposes  indicated  be¬ 
low.  Revisions  similar  to  those  described 
below  (except  for  revisions  described  in 
items  numbered  6-8)  are  uniform 
changes  being  adopted  by  other  agencies 
which  provide  Federal  financials  assist¬ 
ance,  pursuant  to  title  VI  of  the  Civil 
Rights  Act  of  1964.  The  revisions  de¬ 
scribed  under  items  6-8  below  are  not 
uniform;  they  are  procedural  in  nature 
and  designed  for  the  regulation  of  this 


agency  only.  In  addition,  citations  to 
statutory  authority  are  added  immedi¬ 
ately  after  each  section  of  45  CFR  Part 
80. 

1.  The  present  subparagraphs  (3)  and 

(4)  of  S  80.3(b)  are  renumbered  (4)  and 

(5) ,  respectively,  and  a  new  subpara¬ 
graph  (3)  is  added  to  clarify  nondiscrim¬ 
ination  requirements  with  respect  to  the 
selection  of  sites  and  locations  for  facil¬ 
ities  which  affect  the  provision  of  fed¬ 
erally  assisted  benefits. 

2.  A  new  §  80.3(b)  (6)  is  added  to  spe¬ 
cify  that  affirmative  steps  to  make  serv¬ 
ices  more  equitably  available  are  not 
prohibited  and  that  su^h  steps  are  re¬ 
quired  when  necessary  to  overcome  the 
consequences  of  prior  discrimination. 
Illustrative  applications  are  added  as 
§  80.6  (i)  and  (j). 

3.  A  subparagraph  is  added  to  §80.3(c) 
to  state  the  rule  concerning  discrimi¬ 
natory  employment  practices  which 
result  in  excluding  individuals  from  par¬ 
ticipation  in,  denying  them  the  benefits 
of,  or  subjecting  them  to  discrimination 
under  any  program  or  activity  to  which 
this  regulation  applies. 

4.  Section  80.4(a)  (2)  is  revised  to  de¬ 
lete  the  requirement  that  surplus  prop¬ 
erty  transfers  contain  a  reverter  for 
breach  of  the  nondiscrimination  pro¬ 
visions  and  instead  to  authorize  a 
reverter  discretionary  with  the  respon¬ 
sible  department  official  in  the  case  of 
any  real  property  transfer.  As  revised, 
a  covenant  running  with  the  land,  to 
assure  nondiscriminatory  use,  will  be  in¬ 
cluded  when  any  Federal  financial  as¬ 
sistance  is  extended  in  the  form  of  a 
transfer  of  real  property  by  the  Federal 
Government.  In  other  cases  where  prop¬ 
erty  is  acquired  or  improved  with  Fed¬ 
eral  financial  assistance,  the  amend¬ 
ment  requires  that  the  recipient  agree 
to  include  such  a  convenant  in  any  sub¬ 
sequent  transfer. 

5.  Language  of  §  80.4(b)  which  pro¬ 
vided  that  noncomplying  features  of 
existing  continuing  State  programs 
could  be  corrected  in  the  future  has  been 
deleted.  These  programs  have  now  had 
ample  time  to  achieve  full  compliance 
under  the  Act. 

6.  Section  80.9(a)  provided  that  in  the 
case  of  a  waiver  of  a  right  to  a  hearing 
the  decision  may  be  made  on  the  basis 
of  “such  information  as  is  available.” 
This  is  amended  to  provide  that  the 
decision  in  such  a  case  may  be  made  on 
the  basis  of  “such  information  as  may 
be  filed  as  the  record.” 

7.  Under  §  80.10,  prior  to  the  present 
amendment,  a  party  to  a  proceedings 
could  request  the  Secretary  to  review  a 
hearing  examiner’s  decision  even  though 
there  was  no  request  for  the  intervening 
review  of  the  Reviewing  Authority, 
which  is  a  matter  of  right.  The  amend¬ 
ment  to  5  80.10(c)  authorizes  a  request 
for  review  by  the  Secretary  only  if  the 
matter  has  first  been  considered  by  the 
Reviewing  Authority. 

8.  Subparagraph  (4)  of  §  80.10(g)  du¬ 
plicates  the  provision  of  the  last  sentence 
of  subparagraph  (3)  of  such  section. 
Subparagraph  (4)  is  deleted  to  eliminate 
that  inadvertent  duplication. 
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9.  A  sentence  is  added  to  §  80.12(c) 
specifying  that  actions  taken  by  an  of¬ 
ficial  of  another  Department  or  Agency 
under  an  assignment  of  responsibility 
shall  have  the  same  effect  as  though 
taken  by  the  responsible  official  of  this 
Department. 

10.  In  some  provisions  the  word  “pro¬ 
gram”  has  been  used  to  refer  to  the  ar¬ 
rangement  under  which  Federal  finan¬ 
cial  assistance  is  made  available;  in 
other  places  it  was  used  to  mean  the  op¬ 
eration  or  activity  of  the  applicant  or 
recipient.  Technical  revisions  are  made 
in  the  designation  of  Part  80  and 
throughout  the  regulation  to  eliminate 
the  use  of  “program”  to  refer  to  the  ar¬ 
rangement  under  which  Federal  finan¬ 
cial  assistance  is  made  available. 

11.  Clause  3  is  added  to  §  80.12(a)  to 
make  clear  that  these  regulations  and 
amendments  will  not  affect  the  require¬ 
ments  for  Emergency  School  Assistance 
as  published  in  35  F.R.  13442  and  codi¬ 
fied  as  45  CFR  Part  181. 

12.  The  listing  of  Appendix  A  is  re¬ 
vised  to  eliminate  the  use  of  “program” 
to  refer  to  the  arrangement  under  which 
Federal  financial  assistance  is  made 
available  and  to  bring  the  listings  in  the 
Appendix  up  to  date. 

1.  The  designation  of  Part  80  is 
amended  to  read ; 

PART  80— NONDISCRIMINATION 
UNDER  PROGRAMS  RECEIVING 
FEDERAL  FINANCIAL  ASSISTANCE 
THROUGH  THE  DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WEL¬ 
FARE-EFFECTUATION  OF  TITLE  VI 
OF  THE  CIVIL  RIGHTS  ACT  OF  1964 

2.  Section  80.2  is  amended  to  read: 

§  80.2  Application  of  this  regulation. 

This  regulation  applies  to  any  program 
for  which  Federal  financial  assistance  is 
authorized  to  be  extended  to  a  recipient 
under  a  law  administered  by  the  De¬ 
partment,  including  the  Federal  assist¬ 
ance  programs  and  activities  listed  in 
Appendix  A  of  this  regulation.  It  applies 
to  money  paid,  property  transferred,  or 
other  Federal  financial  assistance  ex¬ 
tended  after  the  effective  date  of  the  reg¬ 
ulation  pursuant  to  an  application  ap¬ 
proved  prior  to  such  effective  date.  This 
regulation  does  not  apply  to  (a)  any  Fed¬ 
eral  financial  assistance  by  way  of  insur¬ 
ance  or  guaranty  contracts,  (b)  money 
paid,  property  transferred,  or  other  as¬ 
sistance  extended  before  the  effective 
date  of  this  regulation,  (c)  the  use  of  any 
assistance  by  any  individual  who  is  the 
ultimate  beneficiary  under  any  such  pro¬ 
gram,  or  (d)  any  employment  practice, 
under  any  such  program,  of  any  em¬ 
ployer,  employment  agency,  or  labor  or¬ 
ganization.  except  to  the  extent  described 
in  §  80.3.  The  fact  that  a  type  of  Federal 
assistance  is  not  listed  in  Appendix  A 
shall  not  mean,  if  title  VT  of  the  Act  is 
otherwise  applicable,  that  a  program  is 
not  covered.  Federal  financial  assistance 
under  statutes  not  in  force  or  herein¬ 
after  enacted  may  be  added  to  this  list 
by  notice  published  in  the  Federal 
Register. 
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(Secs.  602,  604,  Civil  Rights  Act  of  1964;  78 
Stat.  252,  253;  42  U.S.C.  2000d-l,  2000d-3) 

§  80.3  [Amended] 

3.  Section  80.3(b)  is  amended  by  re¬ 
numbering  the  present  subparagraphs 

(3)  and  (4),  as  subparagraphs  (4)  and 
(5),  respectively,  and  adding  new  sub- 
paragraphs  (3)  and  <6).  As  so  changed, 
subparagraphs  (3),  <4),  (5),  and  (6) 
read  as  follows: 

(3)  In  determining  the  site  or  loca¬ 
tion  of  facilities,  an  applicant  or  recipient 
may  not  make  selections  with  the  effect 
of  excluding  individuals  from,  denying 
them  the  benefits  of,  or  subjecting  them 
to  discrimination  under  any  programs  to 
which  this  regulation  applies,  on  the 
ground  of  race,  color,  or  national  origin ; 
or  with  the  purpose  or  effect  of  defeat¬ 
ing  or  substantially  impairing  the  ac¬ 
complishment  of  the  objectives  of  the 
Act  or  this  regulation. 

(4)  As  used  in  this  section,  the  serv¬ 
ices,  financial  aid,  or  other  benefits  pro¬ 
vided  under  a  program  receiving  Federal 
financial  assistance  shall  be  deemed  to 
include  any  service,  financial  aid,  or 
other  benefit  provided  in  or  through  a 
facility  provided  with  the  aid  of  Federal 
financial  assistance. 

(5)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this 
paragraph  and  paragraph  (c)  of  this 
section  does  not  limit  the  generality  of 
the  prohibition  in  paragraph  (a)  of  this 
section. 

(6)  This  regulation  does  not  prohibit 
the  consideration  of  race,  color,  or  na¬ 
tional  origin  if  the  purpose  and  effect 
are  to  remove  or  overcome  the  conse¬ 
quences  of  practices  or  impediments 
which  have  restricted  the  availability  of, 
or  participation  in,  the  program  or  ac¬ 
tivity  receiving  Federal  financial  assist¬ 
ance,  on  the  ground  of  race,  color,  or 
national  origin.  Where  previous  dis¬ 
criminatory  practice  or  usage  tends,  on 
the  ground  of  race,  color,  or  national 
origin,  to  exclude  individuals  from  par¬ 
ticipation  in,  to  deny  them  the  benefits 
of,  or  to  subject  them  to  discrimination 
under  any  program  or  activity  to  which 
this  regulation  applies,  the  applicant  or 
recipient  has  an  obligation  to  take  rea¬ 
sonable  action  to  remove  or  overcome  the 
consequences  of  the  prior  discriminatory 
practice  or  usage,  and  to  accomplish  the 
purposes  of  the  Act. 

4.  Paragraphs  (c)  and  fd)  of  §  80.3 
are  amended  to  read: 

(c)  Employment  practices.  (1)  Where 
a  primary  objective  of  the  Federal  finan¬ 
cial  assistance  to  a  program  to  which 
this  regulation  applies  is  to  provide  em¬ 
ployment,  a  recipient  may  not  (directly 
or  through  contractual  or  other  arrange¬ 
ments)  subject  an  individual  to  discrim¬ 
ination  on  the  ground  of  race,  color,  or 
national  origin  in  its  employment  prac¬ 
tices  under  such  program  (including  re¬ 
cruitment  or  recruitment  advertising, 
employment,  layoff  or  termination,  up¬ 
grading,  demotion,  or  transfer,  rates  of 
pay  or  other  forms  of  compensation,  and 
use  of  facilities) ,  including  programs 
where  a  primary  objective  of  the  Fed¬ 
eral  financial  assistance  is  (i)  to  reduce 
the  unemployment  of  such  individuals 
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or  to  keep  them  through  employment  to 
meet  subsistence  needs,  (ii)  to  assist  such 
individuals  through  employment  to  meet 
expenses  incident  to  the  commencement 
or  continuation  of  their  education  or 
training,  (iii)  to  provide  work  experience 
which  contributes  to  the  education  or 
training  of  such  indviduals,  or  (iv)  to 
provide  remunerative  activity  to  such 
individuals  who  because  of  severe  handi¬ 
caps  cannot  be  readily  absorbed  in  the 
competitive  labor  market.  The  following, 
under  existing  laws,  have  one  of  the 
above  objectives  as  a  primary  objective: 

(a)  Projects  under  the  Public  Works 
Acceleration  Act,  Public  Law  87-658,  42 
U.S.C.  2641-2643. 

(b)  Community  work  and  training  as¬ 
sisted  under  title  IV  of  the  Social  Secu¬ 
rity  Act,  42  U.S.C.  609. 

<c)  Work-study  under  the  Vocational 
Education  Act  of  1963,  as  amended,  20 
U.S.C.  1371-1374. 

(d)  Programs  assisted  under  laws 
listed  in  Appendix  A  as  respects  employ¬ 
ment  opportunities  provided  thereunder, 
or  in  facilities  provided  thereunder, 
which  are  limited,  or  for  which  prefer¬ 
ence  is  given,  to  students,  fellows,  or 
other  persons  in  training  for  the  same  or 
related  employments. 

(e)  Assistance  to  sheltered  workshops 
under  the  Vocational  Rehabilitation  Act, 
29  U.S.C.  32-34,  41a  and  41b. 

(2)  The  requirements  applicable  to 
construction  employment  under  any  such 
program  shall  be  those  specified  in  or 
pursuant  to  Part  III  of  Executive  Order 
11246  or  any  Executive  order  which 
supersedes  it. 

(3)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to 
provide  employment,  but  discrimination 
on  the  ground  of  race,  color,  or  national 
origin  in  the  employment  practices  of 
the  recipient  or  other  persons  subject  to 
the  regulation  tends,  on  the  ground  of 
race,  color,  or  national  origin,  to  exclude 
individuals  from  participation  in,  to 
deny  them  the  benefits  of,  or  to  subject 
them  to  discrimination  under  any  pro¬ 
gram  to  which  this  regulation  applies, 
the  foregoing  provisions  of  this  para¬ 
graph  (c)  shall  apply  to  the  employment 
practices  of  the  recipient  or  other  persons 
subject  to  the  regulation,  to  the  extent 
necessary  to  assure  equality  of  oppor¬ 
tunity  to,  and  nondiscriminatory  treat¬ 
ment  of,  beneficiaries. 

(d>  Indian  Health  and  Cuban  Refugee 
Services.  An  individual  shall  not  be 
deemed  subjected  to  discrimination  by 
reason  of  his  exclusion  from  the  benefits 
of  a  program  limited  by  Federal  law  to 
individuals  of  a  particular  race,  color,  or 
national  origin  different  from  his. 

§80.1  [Amended  1 

5.  Subparagraph  <2)  of  §  80.4 'a)  is 
amended  to  read: 

(2)  Where  Federal  financial  assist¬ 
ance  is  provided  in  the  form  of  a  trans¬ 
fer  of  real  property  or  interest  therein 
from  the  Federal  Government  the  in¬ 
strument  effecting  or  recording  the 
transfer  shall  contain  a  covenant  run¬ 
ning  with  the  land  to  assure  nondis¬ 
crimination  for  the  period  during  which 
the  real  property  is  used  for  a  purpose 
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for  which  the  Federal  financial  assist¬ 
ance  is  extended  or  for  another  purpose 
involving  the  provision  of  similar  serv¬ 
ices  or  benefits.  Where  no  transfer  of 
property  is  involved  but  property  is  im¬ 
proved  with  Federal  financial  assistance, 
the  recipient  shall  agree  to  include  such 
a  convenant  to  any  subsequent  transfer 
of  the  property.  Where  the  property  is 
obtained  from  the  Federal  Government, 
such  convenant  may  also  include  a  con¬ 
dition  coupled  with  a  right  to  be  reserved 
by  the  Department  to  revert  title  to  the 
property  in  the  event  of  a  breach  of  the 
covenant  where,  in  the  discretion  of  the 
responsible  Department  official,  such  a 
condition  and  right  of  reverter  is  appro¬ 
priate  to  the  statute  under  which  the 
real  property  is  obtained  and  to  the  na¬ 
ture  of  the  grant  and  the  grantee.  In  the 
event  a  transferee  of  real  property  pro¬ 
poses  to  mortgage  or  otherwise  encumber 
the  real  property  as  security  for  financ¬ 
ing  construction  of  new,  or  improvement 
of  existing,  facilities  on  such  property  for 
the  purposes  for  which  the  property  was 
transferred,  the  responsible  Department 
official  may  agree,  upon  request  of  the 
transferee  and  if  necessary  to  accom¬ 
plish  such  financing,  and  upon  such  con¬ 
ditions  as  he  deems  appropriate,  to  for¬ 
bear  the  exercise  of  such  right  to  revert 
title  for  so  long  as  the  lien  of  such  mort¬ 
gage  or  other  encumbrance  remains 
effective. 

6.  Paragraph  fb>  of  §  80.4  is  amended 
to  read: 

(b>  Continuing  State  programs.  Every 
application  by  a  State  or  a  State  agency 
to  carry  out  a  program  involving  con¬ 
tinuing  Federal  financial  assistance  to 
which  this  regulation  applies  (including 
the  Federal  financial  assistance  listed  in 
Part  2  of  Appendix  A)  shall  as  a  condi¬ 
tion  to  its  approval  and  the  extension  of 
any  Federal  financial  assistance  pursu¬ 
ant  to  the  application  (1)  contain  or  be 
accompanied  by  a  statement  that  the 
program  is  (or,  in  the  case  of  a  new  pro¬ 
gram,  will  be)  conducted  in  compliance 
with  all  requirements  imposed  by  or  pur¬ 
suant  to  this  regulation,  and  (2)  provide 
or  be  accompanied  by  provision  for  such 
methods  of  administration  for  the  pro¬ 
gram  as  are  found  by  the  responsible  de¬ 
partment  official  to  give  reasonable 
assurance  that  the  applicant  and  all  re¬ 
cipients  of  Federal  financial  assistance 
under  such  program  will  comply  with  all 
requirements  imposed  by  or  pursuant  to 
this  regulation. 

7.  Subparagraph  (1)  of  §  80.4(d)  is 
amended  to  read: 

(d)  Assurances  from  institutions.  (1) 
In  the  case  of  any  application  for  Fed¬ 
eral  financial  assistance  to  an  institution 
of  higher  education  (including  assistance 
for  construction,  for  research,  for  special 
training  project,  for  student  loans  or  for 
any  other  purpose),  the  assurance  re¬ 
quired  by  this  section  shall  extend  to  ad¬ 
mission  practices  and  to  all  other  prac¬ 
tices  relating  to  the  treatment  of 
students. 

8.  The  introductory  statement  of 
§  80.5  and  paragraphs  (a),  (b),  (e),  and 

(h)  are  amended  and  paragraphs  (i)  and 


(j)  are  added  as  illustrative  applications 
of  the  new  §  80.3(b)  (6)  to  read: 

§  80.5  Illustrative  applications. 

The  following  examples  will  illustrate 
the  application  of  the  foregoing  pro¬ 
visions  to  some  programs  aided  by  Fed¬ 
eral  financial  assistance  of  the  Depart¬ 
ment.  (In  all  cases  the  discrimination 
prohibited  is  discrimination  on  the 
ground  of  race,  color,  or  national  origin 
prohibited  by  title  VI  of  the  Act  and 
this  regulation,  as  a  condition  of  the  re¬ 
ceipt  of  Federal  financial  assistance.) 

(a)  In  federally  assisted  programs  for 
the  provision  of  health  or  welfare  serv¬ 
ices,  discrimination  in  the  selection  or 
eligibility  of  individuals  to  receive  the 
services,  and  segregation  or  other  dis¬ 
criminatory  practices  in  the  manner  of 
providing  them,  are  prohibited.  This  pro¬ 
hibition  extends  to  all  facilities  and 
services  provided  by  the  grantee  under 
the  program  or,  if  the  grantee  is  a  State, 
by  a  political  subdivision  of  the  State.  It 
extends  also  to  services  purchased  or 
otherwise  obtained  by  the  grantee  (or 
political  subdivision)  from  hospitals, 
nursing  homes,  schools,  and  similar  insti¬ 
tutions  for  beneficiaries  of  the  program, 
and  to  the  facilities  in  which  such  serv¬ 
ices  are  provided,  subject,  however,  to 
the  provisions  of  §  80.3(e) . 

(b)  In  federally  affected  area  assist¬ 
ance  (Public  Law  815  and  Public  Law 
874)  for  construction  aid  and  for  gen¬ 
eral  support  of  the  operation  of  elemen¬ 
tary  or  secondary  schools,  or  in  more  lim¬ 
ited  support  to  such  schools  such  as  for 
the  acquisition  of  equipment,  the  provi¬ 
sion  of  vocational  education,  or  the  pro¬ 
vision  of  guidance  and  counseling  serv¬ 
ices,  discrimination  by  the  recipient 
school  district  in  any  of  its  elementary  or 
secondary  schools  in  the  admission  of 
students,  or  in  the  treatment  of  its  stu¬ 
dents  in  any  aspect  of  the  educational 
process,  is  prohibited.  In  this  and  the  fol¬ 
lowing  illustrations  the  prohibition  of 
discrimination  in  the  treatment  of  stu¬ 
dents  or  other  trainees  includes  the  pro¬ 
hibition  of  discrimination  among  the  stu¬ 
dents  or  trainees  in  the  availability  or 
use  of  any  academic,  dormitory,  eat¬ 
ing,  recreational,  or  other  facilities  of 
the  grantee  or  other  recipient. 

*  *  *  *  * 

(e)  In  grants  to  assist  in  the  con¬ 
struction  of  facilities  for  the  provision 
of  health,  educational,  or  welfare  serv¬ 
ices,  assurances  will  be  required  that 
services  will  be  provided  without  dis¬ 
crimination,  to  the  same  extent  that  dis¬ 
crimination  would  be  prohibited  as  a 
condition  of  Federal  operating  grants  for 
the  support  of  such  services.  Thus,  as  a 
condition  of  grants  for  the  construction 
of  academic,  research,  or  other  facilities 
at  institutions  of  higher  education,  as¬ 
surances  will  be  required  that  there  will 
be  no  discrimination  in  the  admission  or 
treatment  of  students.  In  case  of  hos¬ 
pital  construction  grants  the  assurance 
will  apply  to  patients,  to  interns,  resi¬ 
dents,  student  nurses,  and  other  trainees, 
and  ot  the  privilege  of  physicians,  den¬ 
tists,  and  other  professionally  qualified 


persons  to  practice  in  the  hospital,  and 
will  apply  to  the  entire  facility  for  which, 
or  for  a  part*  of  which,  the  grant  is 
made,  and  to  facilities  operated  in  con¬ 
nection  therewith.  In  other  construc¬ 
tion  grants  the  assurances  required  will 
similarly  be  adapted  to  the  nature  of 
the  activities  to  be  conducted  in  the 
facilities  for  construction  of  which  the 
grants  have  been  authorized  by 
Congress. 

•  *  *  *  * 

(h)  A  recipent  may  not  take  action 
that  is  calculated  to  bring  about  in¬ 
directly  what  this  regulation  forbids  it  to 
accomplish  directly.  Thus,  a  State,  in  se¬ 
lecting  or  approving  projects  or  sites  for 
the  construction  of  public  libraries 
which  will  receive  Federal  financial  as¬ 
sistance,  may  not  base  its  selections  or 
approvals  on  criteria  which  have  the 
effect  of  defeating  or  of  substantially  im¬ 
pairing  accomplishment  of  the  objec¬ 
tives  of  the  Federal  assistance  as  respects 
individuals  of  a  particular  race,  color,  or 
national  origin. 

(i)  In  some  situations,  even  though 
past  discriminatory  practices  attribut¬ 
able  to  a  recipient  or  applicant  have 
been  abandoned,  the  consequences  of 
such  practices  continue  to  impede  the 
full  availability  of  a  benefit.  If  the  efforts 
require  of  the  applicant  or  recipient 
under  §  80.6(d),  to  provide  information 
as  to  the  availability  of  the  program  or 
activity  and  the  rights  of  beneficiaries 
under  this  regulation,  have  failed  to 
overcome  these  consequences,  it  will  be¬ 
come  necessary  under  the  requirement 
stated  in  the  second  sentence  of  §  80.3 
(b)(6)  for  such  applicant  or  recipient  to 
take  additional  steps  to  make  the  bene¬ 
fits  fully  available  to  racial  and  nation¬ 
ality  groups  previously  subjected  to  dis¬ 
crimination.  This  action  might  take  the 
form,  for  example,  or  special  arrange¬ 
ments  for  obtaining  referrals  or  making 
selections  which  will  insure  that  groups 
previously  subjected  to  discrimination 
are  adequately  served. 

(j)  Even  though  an  applicant  or  re¬ 
cipient  has  never  used  discriminatory 
policies,  the  services  and  benefits  of  the 
program  or  activity  it  administers  may 
not  in  fact  be  equally  available  to  some 
racial  or  nationality  groups.  In  such  cir¬ 
cumstances,  an  applicant  or  recipient 
may  properly  give  special  consideration 
to  race,  color,  or  national  origin  to  make 
the  benefits  of  its  program  more  widely 
available  to  such  groups,  not  then  being 
adequately  served.  For  example,  where 
a  university  is  not  adequately  serving 
members  of  a  particular  racial  or  nation¬ 
ality  group,  it  may  establish  special  re¬ 
cruitment  policies  to  make  its  program 
better  known  and  more  readily  avail¬ 
able  to  such  group,  and  take  other  steps 
to  provide  that  group  with  more  ade¬ 
quate  service. 

§  80.6  [Amended] 

9.  Paragraph,  (d)  of  §  80.6  is  amended 
to  read : 

(d)  Information  to  beneficiaries  and 
participants.  Each  recipient  shall  make 
available  to  participants,  beneficiaries, 
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and  other  interested  persons  such  infor¬ 
mation  regarding  the  provisions  of  this 
regulation  and  its  applicability  to  the 
program  for  which  the  recipient  receives 
Federal  financial  assistance,  and  make 
such  information  available  to  them  in 
such  manner,  as  the  responsible  Depart¬ 
ment  official  finds  necessary  to  apprise 
such  persons  of  the  protections  against 
discrimination  assured  them  by  the  Act 
and  this  regulation. 

10.  Paragraph  (a)  of  §  80.9  is  amended 
to  read: 

§  80.9  Hearing*. 

(a)  Opportunity  for  hearing.  When¬ 
ever  an  opportunity  for  a  hearing  is  re¬ 
quired  by  5  80.8(c),  reasonable  notice 
shall  be  given  by  registered  or  certified 
mail,  return  receipt  requested,  to  the 
affected  applicant  or  recipient.  This 
notice  shall  advise  the  applicant  or  re¬ 
cipient  of  the  action  proposed  to  be 
taken,  the  specific  provision  under  which 
the  proposed  action  against  it  is  to  be 
taken,  and  the  matters  of  fact  or  law 
asserted  as  the  basis  for  this  action,  and 
either  (1)  fix  a  date  not  less  than  20  days 
after  the  date  of  such  notice  within 
which  the  applicant  or  recipient  may  re¬ 
quest  of  the  responsible  Department  offi¬ 
cial  that  the  matter  be  scheduled  for 
hearing  or  (2)  advise  the  applicant  or 
recipient  that  the  matter  in  question  has 
been  set  down  for  hearing  at  a  stated 
place  and  time.  The  time  and  place  so 
fixed  shall  be  reasonable  and  shall  be 
subject  to  change  for  cause.  The  com¬ 
plainant,  if  any,  shall  be  advised  of  the 
time  and  place  of  the  hearing.  An  appli¬ 
cant  or  recipient  may  waive  a  hearing 
and  submit  written  information  and  ar¬ 
gument  for  the  record.  The  failure  of  an 
applicant  or  recipient  to  request  a  hear¬ 
ing  under  this  paragraph  or  to  appear  at 
a  hearing  for  which  a  date  has  been  set 
shall  be  deemed  to  be  a  waiver  of  the 
right  to  a  hearing  under  section  602  of 
the  Act  and  §  80.8(c)  of  this  regulation 
and  consent  to  the  making  of  a  decision 
on  the  basis  of  such  information  as  may 
be  filed  as  the  record. 

*  *  *  *  * 

§  80.10  [Amended] 

11.  Paragraphs  (e)  and  (f)  of  §  80.10 
are  amended  to  read: 

(e)  Review  in  certain  cases  by  the  Sec¬ 
retary.  If  the  Secretary  has  not  person¬ 
ally  made  the  final  decision  referred  to 
in  paragraphs  (a),  (b),  or  (c)  of  this 
section,  a  recipient  or  applicant  or  the 
counsel  for  the  Department  may  request 
the  Secretary  to  review  a  decision  of  the 
Reviewing  Authority  in  accordance  with 
rules  of  procedure  issued  by  the  respon¬ 
sible  Department  official.  Such  review  is 
not  a  matter  of  right  and  shall  be 
granted  only  where  the  Secretary  deter¬ 
mines  there  are  special  and  important 
reasons  therefor.  The  Secretary  may 
grant  or  deny  such  request,  in  whole  or 
in  part.  He  may  also  review  such  a  deci¬ 
sion  upon  his  own  motion  in  accordance 
with  rules  of  procedure  issued  by  the  re¬ 
sponsible  Department  official.  In  the 
absence  of  a  review  under  this  para¬ 
graph,  a  final  decision  referred  to  in  par- 
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agraphs  (a),  (b),  or  (c)  of  this  section 
shall  become  the  final  decision  of  the  De¬ 
partment  when  the  Secretary  transmits 
it  as  such  to  Congressional  committees 
with  the  report  required  under  section 
602  of  the  Act.  Failure  of  an  applicant  or 
recipient  to  file  an  exception  with  the 
Reviewing  Authority  or  to  request  review 
under  this  paragraph  shall  not  be 
deemed  a  failure  to  exhaust  administra¬ 
tive  remedies  for  the  purpose  of  obtain¬ 
ing  judicial  review. 

(f)  Content  of  orders.  The  final  deci¬ 
sion  may  provide  for  suspension  or 
termination  of,  or  refusal  to  grant  or 
continue  Federal  financial  assistance,  in 
whole  or  in  part,  to  which  this  regulation 
applies,  and  may  contain  such  terms, 
conditions,  and  other  provisions  as  are 
consistent  with  and  will  effectuate  the 
purposes  of  the  Act  and  this  regulation, 
including  provisions  designed  to  assure 
that  no  Federal  financial  assistance  to 
which  this  regulation  applies  will  there¬ 
after  be  extended  under  such  law  or  laws 
to  the  applicant  or  recipient  determined 
by  such  decision  to  be  in  default  in  its 
performance  of  an  assurance  given  by  it 
pursuant  to  this  regulation,  or  to  have 
otherwise  failed  to  comply  with  this  reg¬ 
ulation,  unless  and  until  it  corrects  its 
noncompliance  and  satisfies  the  respon¬ 
sible  Department  official  that  it  will  fully 
comply  with  this  regulation. 

12.  Subparagraph  (4)  of  §  80.10(g)  is 
deleted. 

13.  Paragraph  (a)  of  §  80.12  is  amend¬ 
ed  and  a  new  concluding  sentence  is 
added  to  paragraph  (c)  to  read: 

§  80.12  Effect  on  other  regulation*; 
forms  and  instruction*. 

(a)  Effect  on  other  regulations.  All 
regulations,  orders,  or  like  directions 
heretofore  issued  by  any  officer  of  the 
Department  which  impose  requirements 
designed  to  prohibit  any  discrimination 
against  individuals  on  the  ground  of  race, 
color,  or  national  origin  under  any  pro¬ 
gram  to  which  this  regulation  applies, 
and  which  authorize  the  suspension  or 
termination  of  or  refusal  to  grant  or  to 
continue  Federal  financial  assistance  to 
any  applicant  for  or  recipient  of  assist¬ 
ance  for  failure  to  comply  with  such  re¬ 
quirements,  are  hereby  superseded  to  the 
extent  that  such  discrimination  is  pro¬ 
hibited  by  this  regulation,  except  that 
nothing  in  this  regulation  shall  be 
deemed  to  relieve  any  person  of  any  ob¬ 
ligation  assumed  or  imposed  under  any 
such  superseded  regulation,  order,  in¬ 
struction,  or  like  direction  prior  to  the 
effective  date  of  this  regulation.  Nothing 
in  this  regulation,  however,  shall  be 
deemed  to  supersede  any  of  the  follow¬ 
ing  (including  future  amendments  there¬ 
of) :  (1)  The  “Standards  for  a  Merit 
System  of  Personnel  Administration,” 
issued  jointly  by  the  Secretaries  of  De¬ 
fense,  of  Health,  Education,  and  Welfare, 
and  of  Labor,  Part  70  of  this  chapter; 
(2)  Executive  Order  11063  and  regula¬ 
tions  issued  thereunder,  or  any  other 
regulations  or  instructions,  insofar  as 
such  order,  regulations,  or  instructions 
prohibit  discrimination  on  the  ground  of 
race,  color,  or  national  origin  in  any  pro- 
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gram  or  situation  to  which  this  regula¬ 
tion  is  inapplicable,  or  prohibit  dis¬ 
crimination  on  any  other  ground:  or  (3) 
requirements  for  Emergency  School  As¬ 
sistance  as  published  in  35  F.R.  13442  and 
codified  as  Part  181  of  this  title. 
***** 

(c)  Supervision  and  coordination.  The 
responsible  Department  official  may  from 
time  to  time  assign  to  officials  of  the  De¬ 
partment,  or  to  officials  of  other  depart¬ 
ments  or  agencies  of  the  Government 
with  the  consent  of  such  departments  or 
agencies,  responsibilities  in  connection 
with  the  effectuation  of  the  purposes  of 
title  VI  of  the  Act  and  this  regulation 
(other  than  responsibility  for  review  as 
provided  in  5  80.10(e)),  including  the 
achievement  of  effective  coordination 
and  maximum  uniformity  within  the  De¬ 
partment  and  within  the  executive 
branch  of  the  Government  in  the  appli¬ 
cation  of  title  VI  and  this  regulation 
to  similar  programs  and  in  similar  sit¬ 
uations.  Any  action  taken,  determination 
made,  or  requirement  imposed  by  an  of¬ 
ficial  of  another  Department  or  Agency 
acting  pursuant  to  an  assignment  of  re¬ 
sponsibility  under  this  section  shall 
have  the  same  effect  as  though  such  ac¬ 
tion  had  been  taken  by  the  responsible 
official  of  this  Department. 

§§80.1.  80.2,  80.3,  80.4,  80.3,  80.6,  80.7, 
80.8,  80.9,  80.10,  80.11,  80.12 

[Amended] 

14.  The  foliowring  citations  are  added 
immediately  after  each  of  the  listed  sec¬ 
tions  of  45  CFR  Part  80  as  indicated 
below: 

Section  80.1:  (Sec.  601,  Civil  Rights 
Act  of  1964;  78  Stat.  252;  42  U.S.C. 
2000d.) 

Section  80.2:  (Secs.  602,  604,  Civil 
Rights  Act  of  1964;  78  Stat.  252,  253;  42 
U.S.C.  2000d-l,  2000d-3.) 

Section  80.3:  (Secs.  601,  602,  604,  Civil 
Rights  Act  of  1964;  78  Stat.  252,  253;  42 
U.S.C.  2000d,  2000d-l,  2000d-3.) 

Section  80.4:  (Secs.  601,  602,  Civil 

Rights  Act  of  1964;  78  Stat.  252;  42 
U.S.C.  2000d,  2000d-l,  sec.  182;  80  Stat. 
1209;  42  U.S.C.  2000d-5.) 

Section  80.5:  (Secs.  601,  602,  Civil 

Rights  Act  of  1964  ;  78  Stat.  252;  42 
U.S.C.  2000d,  2000d-l.) 

Section  80.6:  (Secs.  601,  602,  Civil 

Rights  Act  of  1964  ;  78  Stat.  252;  42 
U.S.C.  2000d,  2000d-l.) 

Section  80.7:  (Secs.  601,  602,  Civil 

Rights  Act  of  1964  ;  78  Stat.  252;  42 
U.S.C.  2000d,  2000d-l.) 

Section  80.8:  (Secs.  601,  602,  Civil 

Rights  Act  of  1964  ;  78  Stat.  252;  42 
U.S.C.  2000d,  2000d-l.  Sec.  182,  80  Stat. 
1209;  42  U.S.C.  2000d-5.) 

Section  80.9:  (Sec.  602,  Civil  Rights 
Act  of  1964;  78  Stat.  252;  42  U.S.C. 
2000d-l.) 

Section  80.10:  (Sec.  602,  Civil  Rights 
Act  of  1964;  78  Stat.  252;  42  U.S.C. 
2000d-l.) 

Section  80.11:  (Sec.  603,  Civil  Rights 
Act  of  1964;  78  Stat.  253;  42  U.S.C. 
2000d-2.) 

Section  80.12:  (Sec.  602,  Civil  Rights 
Act  of  1964  ;  78  Stat.  252;  42  U.S.C. 
2000d-l.) 
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Section  80.13:  (Sec.  602,  Civil  Rights 
Act  of  1964;  78  Stat.  252;  42  U.S.C. 
2000d-l.) 

Dated:  November  4,  1971. 

Elliot  L.  Richardson, 
Secretary  of  Health, 
Education  and  Welfare. 
Appendix  A 

FEDERAL  FINANCIAL  ASSISTANCE  TO  WHICH  THIS 
PART  APPLIES 

Part.  1.  Assistance  other  than  for  State- 
Administered  Continuing  Programs 

1.  Loans  for  acquisition  of  equipment  for 
academic  subjects,  and  for  minor  remodeling 
(20  U.S.C.  445). 

2.  Construction  of  facilities  for  institutions 
of  higher  education  (20  U.S.C.  701-758) . 

3.  School  construction  in  federally  affected 
and  in  major  disaster  areas  (20  U.S.C.  631- 
647). 

4.  Construction  of  educational  broadcast 
facilities  (47  U.S.C.  390-399). 

5.  Loan  service  of  captioned  films  and  edu¬ 
cational  media;  research  on,  and  production 
and  distribution  of,  educational  media  for 
the  handicapped,  and  training  of  persons  in 
the  use  of  such  media  for  the  handicapped 
(20  U.S.C.  1452). 

6.  Demonstration  residential  vocational 
education  schools  (20  U.S.C.  1321). 

7.  Research  and  related  activities  in  educa¬ 
tion  of  handicapped  children  (20  U.S.C. 
1441). 

8.  Educational  research,  dissemination  and 
demonstration  projects;  research  training; 
and  construction  under  the  Cooperative  Re¬ 
search  Act  (20  U.S.C.  331-332(b) ) . 

9.  Research  in  teaching  modern  foreign 
languages  (20  U.S.C.  512). 

10.  Training  projects  for  manpower  devel¬ 
opment  and  training  (42  U.S.C.  2601,  2602, 
2610a-2610c) . 

11.  Research  and  training  projects  in  Vo¬ 
cational  Education  (20  U.S.C.  1281(a),  1282- 
1284). 

12.  Allowances  to  institutions  training 
NDEA  graduate  fellows  (20  U.S.C.  461-465). 

13.  Grants  for  training  in  llbrarianshlp  (20 
U.S.C.  1031-1033). 

14.  Grants  for  training  personnel  for  the 
education  of  handicapped  children  (20  U.S.C. 
1431). 

15.  Allowances  to  institutions  training 
teachers  and  related  educational  personnel 
in  elementary  and  secondary  education,  or 
postsecondary  vocational  education  (20 
U.S.C.  1111-1118). 

16.  Recruitment,  enrollment,  training  and 
assignment  of  Teacher  Corps  personnel  (20 
U.S.C.  1101-1107a). 

17.  Operation  and  maintenance  of  schools 
in  federally  affected  and  in  major  disaster 
areas  (20  U.S.C.  236-241;  241-1;  242-244). 

18.  Grants  or  contracts  for  the  operation  of 
training  Institutes  for  elementary  or  second¬ 
ary  school  personnel  to  deal  with  special  edu¬ 
cational  problems  occasioned  by  desegrega¬ 
tion  (42  U.S.C.  2000C-3). 

19.  Grants  for  inservice  training  of  teach¬ 
ers  and  other  school  personnel  and  employ¬ 
ment  of  specialists  in  desegregation  prob¬ 
lems  (42  U.S.C.  2000c— 4) . 

20.  Higher  education  student  loan  program 
(title  II,  National  Defense  Education  Act, 
20  U.S.C.  421-429). 

21.  Educational  opportunity  grants  and  as¬ 
sistance  for  State  and  private  programs  of 
low-interest  Insured  loans  and  State  loans 
to  students  in  institutions  of  higher  educa¬ 
tion  (title  IV,  Higher  Education  Act  of  1965, 
20  U.S.C.  1061-1087). 

22.  Grants  and  contracts  for  the  conduct 
of  Talent  Search,  Upward  Bound,  and  special 
services  programs  (20  U.S.C.  1068). 


PROPOSED  RULE  MAKING 

23.  Land-grant  college  aid  (7  U.S.C.  301- 
308;  32;-326;  328-331). 

24.  Language  and  area  centers  (title  VI, 
National  Defense  Education  Act,  20  U.S.C. 
511). 

25.  American  Printing  House  for  the  Blind 
(20  U.S.C.  101-105). 

26.  Future  Farmers  of  America  (36  U.S.C. 
271-291)  and  similar  programs. 

27.  Science  clubs  (Public  Law  85-875,  20 
U.S.C.  2,  note). 

28.  Howard  University  (20  U.S.C.  121-129). 

29.  Gallaudet  College  (31  District  of  Co¬ 
lumbia  Code,  Ch.  10) . 

30.  Establishment  and  operation  of  a 
model  secondary  school  for  the  deaf  by 
Gallaudet  College  (31  District  of  Columbia 
Code  1051-1053;  80  Stat.  1027-1028). 

31.  Faculty  development  programs,  work¬ 
shops  and  institutes  (20  U.S.C.  1131-1132). 

32.  National  Technical  Institute  for  the 
Deaf  (20  U.S.C.  681-685). 

33.  Institutes  and  other  programs  for 
training  educational  personnel  (Parts  D,  E 
and  F,  title  V,  Higher  Education  Act  of  1965) 
(20  U.S.C.  1119— llllc-4) . 

34.  Grants  and  contracts  for  research  and 
demonstration  projects  in  llbrarianshlp  (20 
U.S.C.  1034). 

35.  Acquisition  of  college  library  resources 
(20  U.S.C.  1021-1028). 

36.  Grants  for  strengthening  developing 
institutions  of  higher  education  (20  U.S.C. 
1051-1054);  National  Fellowships  for  teach¬ 
ing  at  developing  institutions  (20  U.S.C. 

1055) ,  and  grants  to  retired  professors  to 
teach  at  developing  institutions  (20  U.S.C. 

1056) . 

37.  College  Work-Study  Program  (42  U.S.C. 
2751-2757). 

38.  Financial  assistance  for  acquisition  of 
higher  education  equipment,  and  minor  re¬ 
modeling  (20  U.S.C.  1121-1129). 

39.  Grants  for  special  experimental  dem¬ 
onstration  projects  and  teacher  training  in 
adult  education  (20  U.S.C.  1208). 

40.  Grant  programs  for  advanced  and  un¬ 
der  graduate  international  studies  (20  U.S.C. 
1171-1176;  22  U.S.C.  2452(b)). 

41.  Experimental  projects  for  developing 
State  leadership  or  establishment  of  special 
services  (20  U.S.C.  865) . 

42.  Grants  to  and  arrangements  with 
State  educational  and  other  agencies  to  meet 
special  educational  needs  of  migratory  chil¬ 
dren  of  migratory  agricultural  workers  (20 
U.S.C.  241e(c) ) . 

43.  Grants  by  the  Commissioner  of  Educa¬ 
tion  to  local  educational  agencies  for  supple¬ 
mentary  educational  centers  and  services; 
guidance,  counseling,  and  testing  (U.S.C. 
841-844;  844b). 

44.  Resource  centers  for  improvement  of 
education  of  handicapped  children  (20  U.S.C. 
1421)  and  centers  and  services  for  deaf-blind 
children  (20  U.S.C.  1422). 

45.  Recruitment  of  personnel  and  dissemi¬ 
nation  of  information  on  education  of  hand¬ 
icapped  (20  U.S.C.  1433). 

46.  Grants  for  research  and  demonstra¬ 
tions  relating  to  physical  education  or  rec¬ 
reation  for  handicapped  children  (20  U.S.C. 
1442)  and  training  of  physical  educators  and 
recreation  personnel  (20  U.S.C.  1443). 

47.  Dropout  prevention  projects  (20  U.S.C. 
887). 

48.  Bilingual  education  programs  (20 
U.S.C.  880b-880b-6) . 

49.  Grants  to  agencies  and  organizations 
for  Cuban  refugees  (22  U.S.C.  2601(b)  (4) ). 

50.  Grants  and  contracts  for  special  pro¬ 
grams  for  children  with  specific  learning  dis¬ 
abilities  including  research  and  related  activ¬ 
ities,  training,  and  operating  model  centers 
(20  U.S.C.  1461). 

51.  Curriculum  development  in  vocational 
and  technical  education  (20  U.S.C.  1391). 

52.  Establishment,  Including  construction, 
and  operation  of  a  National  Center  on  Edu¬ 


cational  Media  and  Materials  for  the  Handi¬ 
capped  (20  U.S.C.  1453). 

53.  Grants  and  contracts  for  the  develop¬ 
ment  and  operation  of  experimental  pre¬ 
school  and  early  education  programs  for 
handicapped  (20  U.S.C.  1423). 

54.  Grants  to  public  or  private  nonprofit 
agencies  to  carry  on  the  Follow  Through 
Program  in  kindergarten  and  elementary 
schools  (42  U.S.C.  2809(a)(2)). 

55.  Grants  for  programs  of  cooperative 
education  and  grants  and  contracts  for 
training  and  research  in  cooperative  educa¬ 
tion  (20  U.S.C.  1087a-1087c) . 

56.  Grants  and  contracts  to  encourage  the 
sharing  of  college  facilities  and  resources 
(network  for  knowledge)  (20  U.S.C.  1133- 
1133b). 

57.  Grants,  contracts,  and  fellowships  to 
improve  programs  preparing  persons  for  pub¬ 
lic  service  and  to  attract  students  to  public 
service  (20  U.S.C.  1134-1134b). 

58.  Grants  for  the  improvement  of  gradu¬ 
ate  programs  (20  U.S.C.  1135-1135C). 

59.  Contracts  for  expanding  and  improv¬ 
ing  law  school  clinical  experience  programs 
(20  U.S.C.  1136-1136b) . 

60.  Exemplary  programs  and  projects  in 
vocational  education  (20  U.S.C.  1301-1305). 

61.  Grants  to  reduce  borrowing  cost  for 
construction  of  residential  schools  and  dor¬ 
mitories  (20  U.S.C.  1323). 

62.  Project  grants  and  contracts  for  re¬ 
search  and  demonstration  relating  to  new 
or  improved  health  facilities  and  services 
(sec.  304,  Public  Health  Service  Act,  42  U.S.C. 
242b). 

63.  Grants  for  construction  or  moderniza¬ 
tion  of  emergency  rooms  of  general  hospitals 
(title  VI,  part  C.  Public  Health  Service  Act, 
42  U.S.C.  291r-291t) . 

64.  Institutional  and  special  project  grants 
to  schools  of  nursing  (secs.  805-808,  Public 
Health  Service  Act,  42  U.S.C.  296d-296g) . 

65.  Grants  for  construction  and  initial 
staffing  of  facilities  for  prevention  and  treat¬ 
ment  of  alcoholism  (sec.  241-2,  Community 
Mental  Health  Centers  Act  (42  U.S.C.  2688f 
and  g). 

66.  Grants  for  construction  and  initial 
staffing  of  specialized  facilities  for  the  treat¬ 
ment  of  alcoholics  requiring  care  in  such 
facilities  (sec.  243,  Community  Mental 
Health  Centers  Act,  42  U.S.C.  2688h). 

67.  Special  project  grants  for  training  pro¬ 
grams,  evaluation  of  existing  treatment  pro¬ 
grams,  and  conduct  of  significant  programs 
relating  to  treatment  of  alcoholics  (sec.  246, 
Community  Mental  Health  Centers  Act,  42 
U.S.C.  2688k). 

68.  Grants  for  construction  and  initial 
staffing  of  treatment  facilities  for  narcotic 
addicts  (sec.  251,  Community  Mental  Health 
Centers  Act,  42  U.S.C.  2688m). 

69.  Special  project  grants  for  training  pro¬ 
grams,  evaluation  of  existing  treatment  pro¬ 
grams,  and  conduct  of  significant  programs 
relating  to  treatment  of  narcotic  addicts  (sec. 
252,  Community  Mental  Health  Centers  Act, 
42  U.S.C.  2688n ) . 

70.  Grants  for  consultation  services  for 
Community  Mental  Health  Centers,  alco¬ 
holism  prevention  and  treatment  facilities, 
specialized  facilities  for  alcoholics,  treatment 
facilities  for  narcotic  addicts,  and  facilities 
for  mental  health  of  children  (sec.  264,  Com¬ 
munity  Mental  Health  Centers  Act,  42  U.S.C. 
2688t ) . 

71.  Grants  for  construction  and  initial 
staffing  of  facilities  for  mental  health  of 
children  (sec.  271,  Community  Mental  Health 
Centers  Act,  42  U.S.C.  2688W) . 

72.  Special  project  grants  for  training  pro¬ 
grams  and  evaluation  of  existing  treatment 
program  relating  to  mental  health  of  chil¬ 
dren  (sec.  272,  Community  Mental  Health 
Centers  Act,  42  U.S.C.  2688x). 

73.  Grants  and  loans  for  construction  and 
modernization  of  medical  facilities  in  the 
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District  of  Columbia  (Public  Law  90-457;  82 
Stat.  631-3) . 

74.  Teaching  facilities  for  nurse  training 
(secs.  801-804,  Public  Health  Service  Act,  42 
U.S.C.  296-296C). 

75.  Teaching  facilities  for  allied  health 
professions  personnel  (sec.  791,  Public  Health 
Service  Act,  42  U.S.C.  295h). 

76.  Mental  retardation  research  facilities 
(title  VII,  part  D,  Public  Health  Service  Act, 
42  U.S.C.  295-295e). 

77.  George  Washington  University  Hospi¬ 
tal  construction  (76  Stat.  83,  Public  Law 
87-460,  May  31,  1962). 

78.  Research  projects,  including  confer¬ 
ences,  communication  activities  and  primate 
or  other  center  grants  (secs.  301,  303,  304, 
and  308,  Public  Health  Service  Act,  42  U.S.C. 
241, 242a,  242b,  and  242f) . 

79.  General  research  support  (sec.  301(d), 
Public  Health  Service  Act,  42  U.S.C.  241). 

80.  Mental  health  demonstrations  and  ad¬ 
ministrative  studies  (sec.  303(a)(2),  Public 
Health  Service  Act,  42  U.S.C.  242a) . 

81.  Migratory  workers  health  services  (sec. 
310,  Public  Health  Service  Act,  42  U.S.C. 
242b). 

82.  Immunization  programs  (sec.  317,  Pub¬ 
lic  Health  Service  Act,  42  U.S.C.  247b). 

83.  Health  research  training  projects  and 
fellowship  grants  (secs.  301,  433,  Public  Health 
Service  Act,  42  U.S.C.  241,  289c). 

84.  Categorical  (heart,  cancer,  air  pollu¬ 
tion,  etc.)  grants  for  training,  traineeships  or 
fellowships  (secs.  303,  433,  etc.,  Public  Health 
Service  Act,  42  U.S.C.  242a,  289c,  etc.;  sec. 
103  Clean  Air  Act,  42  U.S.C.  1857b). 

85.  Advanced  professional  nurse  trainee- 
shlps  (sec.  821,  Public  Health  Service  Act,  42 
U.S.C.  297). 

86.  Department  projects  under  Appala¬ 
chian  Regional  Development  Act  (40  U.S.C. 
App.  A) . 

87.  Grants  to  institutions  for  traineeships 
for  professional  public  health  personnel  (sec. 
306,  Public  Health  Service  Act,  42  U.S.C. 
242d) . 

88.  Grants  for  graduate  or  specialized 
training  in  public  health  (sec.  309,  Public 
Health  Service  Act,  42  U.S.C.  242g). 

89.  Health  professions  school  student  loan 
program  (title  VII,  part  C,  Public  Health 
Service  Act,  42  U.S.C.  294-2941) . 

90.  Grants  for  provision  in  schools  of  pub¬ 
lic  health  of  training,  consultation  and  tech¬ 
nical  assistance  in  the  fields  of  public  health 
and  in  the  administration  of  State  or  local 
public  health  programs  (sec.  309(c),  Public 
Health  Service  Act  U.S.C.  242g(c)). 

91.  Project  grants  for  developing  and  re¬ 
vising  comprehensive  regional,  metropolitan 
area,  or  other  local  area  plans  for  health 
services  (sec.  314(b),  Public  Health  Service 
Act.  42  U.S.C.  246(b)). 

92.  Project  grants  for  training,  studies,  or 
demonstrations  looking  toward  the  develop¬ 
ment  of  improved  comprehensive  health 
planning  (sec.  314(c),  Public  Health  Service 
Act,  42  U.S.C.  246(c)). 

93.  Project  grants  for  health  services  devel¬ 
opment  (sec.  314(e),  Public  Health  Service 
Act,  42  U.S.C.  246(e)). 

94.  Institutional  and  special  grants  to 
health  professions  schools  (title  VII,  part  E, 
Public  Health  Service  Act.  42  U.S.C.  295f- 
295f-4) , 

95.  Improvement  grants  to  centers  for  al¬ 
lied  health  professions  (sec.  792,  Public 
Health  Service  Act,  42  U.S.C.  295h-l) . 

96.  Scholarship  grants  to  health  professions 
schools  (title  VII,  part  P,  Public  Health  Serv¬ 
ice  Act.  42  U.S.C.  295h-l ) . 

97.  Scholarship  grants  to  schools  of  nurs¬ 
ing  (title  VIII,  part  D.  Public  Health  Serv¬ 
ice  Act,  42  U.S.C.  298C-298C-6) . 

98.  Traineeships  for  advanced  training  of 
allied  health  professions  personnel  (sec.  793, 
Public  Health  Service  Act,  42  U.S.C.  295h-2). 


99.  Grants  for  the  development  of  curric- 
ulums  and  methods  of  training  of  health 
technologists  (sec.  794,  Public  Health  Service 
Act  42  U.S.C.  295-h-3). 

100.  Contracts  to  encourage  full  utiliza¬ 
tion  of  nursing  educational  talent  (sec.  868, 
Public  Health  Service  Act,  42  U.S.C.  289c-7). 

101.  Grants  to  community  mental  health 
centers  for  the  compensation  of  professional 
and  technical  personnel  for  the  initial  opera¬ 
tion  of  new  centers  or  of  new  services  in  cen¬ 
ters  (Community  Mental  Health  Centers  Act, 
part  B,  42  U.S.C.  2688-2688d) . 

102.  Grants  for  the  planning,  construction, 
equipment  and  operation  of  multicounty 
demonstration  health  projects  in  the  Appala¬ 
chian  region  (sec.  202  of  Appalachian  Re¬ 
gional  Development  Act,  Public  Law  89-4,  as 
amended,  Public  Law  90-103,  40  U.S.C.  App. 
202). 

103.  Education,  research,  training,  and 
demonstrations  in  the  fields  of  heart  disease, 
cancer,  stroke  and  related  diseases  (secs.  900- 
910,  Public  Health  Service  Act,  42  U.S.C. 
299a-J ) . 

104.  Assistance  to  medical  libraries  (secs. 
390-399,  Public  Health  Service  Act,  42  U.S.C. 
280b-280b-9 ) . 

105.  Nursing  student  loans  (secs.  822-828, 
Public  Health  Service  Act,  42  U.S.C.  297a-g) . 

106.  Hawaii  leprosy  payments  (sec.  331, 
Public  Health  Service  Act.  42  U.S.C.  255) . 

107.  Heart  disease  laboratories  and  related 
facilities  for  patient  care  (sec.  412(d),  Public 
Health  Service  Act,  42  U.S.C.  287a (d) ) . 

108.  Grants  for  construction  of  hospitals 
serving  Indians  (Public  Law  85-151,  42  U.S.C. 
2005). 

109.  Indian  Sanitation  Facilities  (Public 
Law  86-121,  42  U.S.C.  2004a) . 

1 10.  Research  projects  relating  to  maternal 
and  child  health  services  and  crippled  chil¬ 
dren’s  services  (42  U.S.C.  712) . 

111.  Maternal  and  child  health  special 
project  grants  to  State  agencies  and  insti¬ 
tutions  of  higher  learning  (42  U.S.C.  703(2) ) . 

112.  Maternity  and  infant  care  and  family 
planning  services;  special  project  grants  to 
local  health  agencies  and  other  organizations 
(42  U.S.C.  708). 

113.  Special  project  grants  to  State  agen¬ 
cies  and  Institutions  of  higher  learning  for 
crippled  children's  services  (42  U.S.C.  704 
(2)). 

114.  Special  project  grants  for  health  of 
school  and  preschool  children  (42  U.S.C.  709) 
and  for  dental  health  of  children  (42  U.S  C. 
710). 

115.  Grants  to  institutions  of  higher  learn¬ 
ing  for  training  personnel  for  health  care  and 
related  services  for  mothers  and  children  (42 
U.S.C.  711). 

116.  Grants  and  contracts  for  the  conduct 
of  research,  experiments,  or  demonstrations 
relating  to  the  development,  utilization, 
quality,  organization,  and  financing  of  serv¬ 
ices,  facilities,  and  resources  of  hospitals, 
long-term  care  facilities,  or  other  medical 
facilities  (sec.  304.  Public  Health  Service  Act, 
as  amended  by  Public  Law  90-174,  42  U.S.C. 
242b). 

117.  Health  research  facilities  (title  VII, 
part  A,  Public  Health  Service  Act,  42  U.S.C. 
292-292J). 

118.  Teaching  facilities  for  health  profes¬ 
sions  personnel  (title  VII,  part  B,  Public 
Health  Service  Act,  42  U.S.C.  293-293h) . 

119.  Project  grants  and  contracts  for  re¬ 
search.  demonstrations,  surveys  and  studies 
in  the  field  of  air  pollution  control  (secs.  103 
and  104,  Clean  Air  Act,  42  U.S.C.  1857b  and 
1857b-l ) . 

120.  Grants  to  State,  interstate  and  local 
agencies  for  planning,  developing,  establish¬ 
ing,  improving,  and  maintaining  air  pollu¬ 
tion  control  programs  (section  105,  Clean 
Air  Act,  42  U.S.C.  1857c). 


121.  Grants  to  interstate  agencies  for  ex¬ 
pediting  the  establishment  of  air  quality 
standards  in  interstate  air  quality  control 
regions  (sec.  106,  Clean  Air  Act,  42  U.S.C. 
1857C-1). 

122.  Grants  to  State  agencies  to  develop 
umform  motor  vehicle  emission  device  in¬ 
spection  and  emission  testing  programs  (sec. 
209,  Clean  Air  Act.  42  U.S.C.  1857f-6b). 

123.  Solid  waste  disposal  project  grants 
and  contracts  for  research,  training,  demon¬ 
strations,  surveys  and  studies  (sec.  204,  Solid 
Waste  Disposal  Act.  42  U.S.C.  3253) . 

124.  Grants  to  State  and  interstate  agen¬ 
cies  for  conducting  surveys  of  solid  waste 
disposal  problems  and  practices  and  develop¬ 
ing  disposal  plans  (sec.  205,  Solid  Waste  Dis¬ 
posal  Act,  42  U.S.C.  3255) . 

125.  Project  grants  and  contracts  for  re¬ 
search,  development,  training,  and  studies  in 
the  field  of  electronic  product  radiation  (sec. 
356,  Public  Health  Service  Act,  42  U.S.C. 
263d). 

126.  Project  grants  and  contracts  for  re¬ 
search,  studies,  demonstrations,  training, 
and  education  relating  to  coal  mine  health 
(sec.  501,  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  Public  Law  91-173). 

127.  Surplus  real  and  related  personal 
property  disposal  (40  U.S.C.  484(k) ). 

128.  Supplementary  medical  insurance 
benefits  for  the  aged  (title  XXIII,  part  B, 
Social  Security  Act,  42  U.S.C.  1395J-1395W) . 

129.  Issuance  of  rent-free  permits  for  vend¬ 
ing  stands,  credit  unions,  employee  associa¬ 
tions,  etc.  (20  U.S.C.  107-107f;  45  CFR  Part 
20;  sec.  25,  12  U.S.C.  1770). 

130.  Grants  for  special  vocational  rehabili¬ 
tation  projects  (29  U.S.C.  34(a)(1)). 

131.  Experimental,  pilot  or  demonstration 
projects  to  promote  the  objectives  of  title  I. 
X,  XIV,  XVI,  or  XEX  or  part  A  of  title  IV  of 
the  Social  Security  Act  (42  U.S.C.  1315). 

132.  Social  Security  and  welfare  coopera¬ 
tive  research  or  demonstration  projects  (42 
U.S.C.  1310). 

133.  Child  welfare  research,  training,  or 
demonstration  projects  (42  U.S.C.  626). 

134.  Training  projects  (title  V,  Older 
Americans  Act,  42  U.S.C.  3041-3042). 

135.  Grants  for  expansion  of  vocational  re¬ 
habilitation  services  (29  U.S.C.  34(a)  (2)  (A) ). 

136.  Grants  for  construction  of  rehabilita¬ 
tion  facilities  (29  U.S.C.  41a  (a)-(e) )  and  for 
initial  staffing  of  rehabilitation  facilities  (29 
U.S.C.  41a(f) ). 

137.  Project  development  grants  for  re¬ 
habilitation  facilities  (29  U.S.C.  41a(g)(2)). 

138.  Rehabilitation  Facility  Improvement 
grants  (29  U.S.C.  41b(b) ). 

139.  Agreement  for  the  establishment  and 
operation  of  a  national  center  for  deaf-blind 
youths  and  adults  (29  U.S.C.  42a). 

140.  Project  grants  for  services  for  migra¬ 
tory  agricultural  workers  (29  U.S.C.  42b). 

141.  Grants  for  initial  staffing  of  commu¬ 
nity  mental  retardation  facilities  (42  U.S.C. 
2671-2677). 

142.  Grants  for  training  welfare  personnel 
and  for  expansion  and  development  of  under¬ 
graduate  and  graduate  social  work  programs 
(42  U.S.C.  906,  908). 

143.  Research  and  development  projects 
concerning  older  Americans  (42  U.S.C.  3031- 
3032). 

144.  Special  project  grants  to  State  agen¬ 
cies  for  health  of  school  and  preschool  chil¬ 
dren  (42  U.S.C.  709)  and  for  dental  health 
of  children  (42  U.S.C.  710). 

145.  Grants  to  States  for  training  of  nurs¬ 
ing  home  administrators  (42  U.S.C. 
1396g(e) ). 

146.  Contracts  or  Jointly  financed  coopera¬ 
tive  arrangements  with  industry  (29  U.S.C. 
34(a)(2)(B)). 

147.  Project  grants  for  new  careers  in  reha¬ 
bilitation  (29  U.S.C.  34(a)  (2)  (C) ). 
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148.  Children  of  low-income  families  (20 
U.S.C.  24la-241m). 

149.  Grants  for  training  (29  U.S.C.  37(a) 

(2)). 

150.  Grants  for  projects  for  training  serv¬ 
ices  (29  U.S.C.  41b(a) ). 

151.  Grants  for  comprehensive  Juvenile  de¬ 
linquency  planning  (42  U.S.C.  3811). 

152.  Grants  for  project  planning  in  Juve¬ 
nile  delinquency  (42  U.S.C.  3812). 

153.  Grants  for  Juvenile  delinquency  reha¬ 
bilitative  services  projects  (42  U.S.C.  3822, 
3842). 

154.  Grants  for  juvenile  delinquency  pre¬ 
ventive  services  projects  (42  U.S.C.  3832, 
3842). 

155.  Grants  for  training  projects  in  juve¬ 
nile  delinquency  fields  (42  U.S.C.  3861). 

156.  Grants  for  development  of  improved 
techniques  and  practices  in  Juvenile  delin¬ 
quency  services  (42  U.S.C.  3871). 

157.  Grants  for  technical  assistance  in 
juvenile  delinquency  services  (42  U.S.C. 
3872). 

158.  Grants  for  State  technical  assistance 
to  local  units  in  Juvenile  delinquency  serv¬ 
ices  (42  U.S.C.  3873). 

159.  Retired  senior  volunteer  program  (42 
U.S.C.  3044). 

160.  Foster  grandparent  program  (42  U.S.C. 
3044b) . 

161.  Grants  for  public  service  careers  proj¬ 
ects  (42  U.S.C.  2744). 

162.  Grants  to  public  or  private  nonprofit 
agencies  to  carrv  on  the  Project  Headstart 
Program  (42  U.S.C.  2809(a)(1)). 

163.  Project  grants  for  new  careers  for  the 
handicapped  (29  U.S.C.  34(a)  (2)  (D)). 

Part  2.  Continuing  Assistance  to  State 
Administered  Programs 

1.  Grants  to  States  for  public  library  serv¬ 
ices  and  construction,  interlibrary  coopera¬ 
tion  and  specialized  State  library  services  for 
certain  State  Institutions  and  the  phvsically 
handicapped  (20  U.S.C.  351-358). 

2.  Grants  to  States  for  strengthening  in¬ 
struction  in  academic  subjects  (20  U.S.C. 
441-444). 

3.  Grants  to  States  for  vocational  educa¬ 
tion  (20  U.S.C.  1241-1264) . 

4.  Arrangements  with  State  education 
agencies  for  training  under  the  Manpower 
Development  and  Training  Act  (42  U.S.C. 
2601  -2602.  2610a). 

5.  Grants  to  States  to  assist  in  the  ele¬ 
mentary  and  secondary  education  of  children 
of  low-income  families  (20  U.S.C.  241a- 
241m). 

6.  Grants  to  States  to  provide  for  school 
library  resources,  textbooks  and  other  in¬ 
structional  materials  for  pupils  and  teachers 
In  elementary  and  secondary  schools  (20 
U.S.C.  821-827). 

7.  Grants  to  States  to  strengthen  State 
departments  of  education  (20  U.S.C.  861-870) . 

8.  Grants  to  States  for  community  service 
programs  (20  U.S.C.  1001-1011). 

9.  Grants  to  States  for  adult  basic  educa¬ 
tion  and  related  research,  teacher  training 
and  special  projects  (20  U.S.C.  1201-1213). 

10.  Grants  to  State  educational  agencies 
for  supplementary  educational  centers  and 
services,  and  guidance,  counseling  and  test¬ 
ing  (20  U.S.C.  841-848). 

11.  Grants  to  States  for  research  and  train¬ 
ing  in  vocational  education  (20  U.S.C.  1281 
(b) ). 

12.  Grants  to  States  for  exemplary  pro¬ 
grams  and  projects  in  vocational  education 
(20  U.S.C.  1301-1305). 

13.  Grants  to  States  for  residential  voca¬ 
tional  education  schools  (20  U.S.C.  1322). 

14.  Grants  to  States  for  consumer  and 
homemaking  education  (20  U.S.C.  1341). 

15.  Grants  to  States  for  cooperative  voca¬ 
tional  education  program  (20  U.S.C.  1351- 
1355). 


16.  Grants  to  States  for  vocational  work- 
study  programs  (20  U.S.C.  1371-1374). 

17.  Grants  to  States  to  attract  and  qualify 
teachers  to  meet  critical  teaching  shortages 
(20  U.S.C.  1108-11 10c). 

18.  Grants  to  States  for  education  of 
handicapped  children  (20  U.S.C.  871-880). 

19.  Grants  for  administration  of  State 
plans  and  for  comprehensive  planning  to 
determine  construction  needs  of  Institutions 
of  higher  education  (20  U.S.C.  715(b)). 

20.  Grants  to  States  for  comprehensive 
health  planning  (sec.  314(a),  Public  Health 
Service  Act,  42  U.S.C.  246(a) ). 

21.  Grants  to  States  for  establishing  and 
maintaining  adequate  public  health  services 
(sec.  314(d),  Public  Health  Service  Act,  42 
U.S.C.  246(d) ). 

22.  Grants,  loans,  and  loan  guarantees  with 
interest  subsidies  for  hospital  and  medical 
facilities  (title  VI,  Public  Health  Service  Act, 
42  U.S.C.  291  et  seq.). 

23.  Grants  to  States  for  community 
mental  health  centers  construction  (Com¬ 
munity  Mental  Health  Centers  Act,  part  A, 
42  U.S.C.  2681-2687). 

24.  Cost  of  rehabilitation  services  (title  II, 
Social  Security  Act,  sec.  222(d);  42  U.S.C. 
422(d) ). 

25.  Surplus  personal  property  disposal 
donations  for  health  and  educational  pur¬ 
poses  through  State  agencies  (42  U.S.C. 
484  (J )  ) . 

26.  Grants  for  State  and  community  pro¬ 
grams  on  aging  (title  III,  Older  Americans 
Act.  42  U.S.C.  3021-3025) . 

27.  Grants  to  States  for  construction  of 
mental  retardation  facilities  (42  U.S.C.  2671- 
2677). 

28.  Grants  to  States  for  vocational  re¬ 
habilitation  services  (29  U.S.C.  32);  for  in¬ 
novation  of  vocational  rehabilitation  services 
(29  U.S.C.  33);  and  for  rehabilitation  facili¬ 
ties  planning  (29  U.S.C.  41a(g)(l)). 

29.  Designation  of  State  licensing  agency 
for  blind  operators  of  vending  stands  (20 
U.S.C.  107-107f ) . 

30.  Grants  to  States  for  old-age  assistance 
(42  U.S.C.  301  et  seq.);  aid  to  families  with 
dependent  children  (42  U.S.C.  601  et  seq.); 
child-welfare  services  (42  U.S.C.  620  et  seq.) ; 
aid  to  the  blind  (42  U.S.C.  1201  et  seq.);  aid 
to  the  permanent  and  totally  disabled  (42 
U.S.C.  1351  et  seq.);  aid  to  the  aged,  blind, 
or  disabled  (42  U.S.C.  1381  et  seq  );  medical 
assistance  (42  U.S.C.  1396  et  seq.) . 

31.  Grants  to  States  for  maternal  and  child 
health  and  crippled  children's  services  (42 
U.S.C.  701-7077);  for  special  projects  for 
maternal  and  Infant  care  (42  U.S.C.  708). 

32.  Grants  to  States  for  juvenile  delin¬ 
quency  preventive  and  rehabilitative  services 
(42  U.S.C.  3841). 

33.  Grants  to  States  for  evaluation  and 
work  adjustment  services  (42  U.S.C.  42-1). 
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NATIONAL  SCIENCE  FOUNDATION 

[45  CFR  Part  611  1 

NONDISCRIMINATION  IN 

FEDERALLY-ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

In  order  to  reflect  the  uniform  revi¬ 
sions  being  jointly  adopted  by  all  agen¬ 
cies  with  title  VI  responsibilities,  the 
following  amendments  are  proposed  to 
the  National  Science  Foundation  regu¬ 
lations  implementing  title  VI  of  the  Civil 
Rights  Act  of  1964: 


1.  Section  611.3  is  amended  as  follows: 

a.  A  new  subparagraph  (3)  is  added  to 
paragraph  (b),  and  existing  subpara¬ 
graphs  (3)  and  (4)  are  to  be  renumbered 
(4)  and  (5). 

b.  A  new  subparagraph  (6)  is  added 
to  paragraph  (b) . 

c.  Paragraph  (c)  (3)  is  revised  to  read 
as  follows. 

d.  New  paragraph  (c)(4)  is  added. 

As  amended,  §  611.3  reads  as  follows: 

§  611.3  Discrimination  prohibited. 
***** 

(b)  *  *  * 

(3)  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  applicant  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  individuals  from, 
denying  them  the  benefits  of,  or  subject¬ 
ing  them  to  discrimination  under  any 
program  to  which  this  regulation  applies, 
on  the  grounds  of  race,  color,  or  national 
origin;  or  with  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Act  or  this  regulation. 

*  ♦  *  *  * 

(6)  This  regulation  does  not  prohibit 
the  consideration  of  race,  color,  or  na¬ 
tional  origin  if  the  purpose  and  effect 
are  to  remove  or  overcome  the  conse¬ 
quences  of  practices  or  impediments 
which  have  restricted  the  availability  of, 
or  participation  in,  the  program  or 
activity  receiving  Federal  financial 
assistance,  on  the  grounds  of  race,  color, 
or  national  origin.  Where  previous  dis¬ 
criminatory  practice  or  usage  tends,  on 
the  grounds  of  race,  color,  or  national 
origin,  to  exclude  individuals  from  par¬ 
ticipation  in,  to  deny  them  the  benefits  of, 
or  to  subject  them  to  discrimination 
under  any  program  or  activity  to  which 
this  regulation  applies  the  applicant  or 
recipient  has  an  obligation  to  take  rea¬ 
sonable  action  to  remove  or  overcome  the 
consequences  of  the  prior  discriminatory 
practice  or  usage,  and  to  accomplish  the 
purposes  of  the  Act. 

(c)  *  *  * 

(3)  The  requirements  applicable  to 
construction  employment  under  any  such 
program  shall  be  those  specified  in  or 
pursuant  to  Part  III  of  Executive  Order 
11246  or  any  Executive  order  which 
supersedes  it. 

(4)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to  pro¬ 
vide  employment,  but  discrimination  on 
the  grounds  of  race,  color,  or  national 
origin  in  the  employment  practices  of  the 
recipient  or  other  persons  subject  to  the 
regulation  tends,  on  the  grounds  of  race, 
color,  or  national  origin,  to  exclude 
individuals  from  participation  in,  to  deny 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  to 
which  this  regulation  applies,  the  provi¬ 
sions  of  the  foregoing  subparagraph  of 
this  paragraph  (c)  shall  apply  to  the  em¬ 
ployment  practices  of  the  recipient  or 
other  persons  subject  to  the  regulation,  to 
the  extent  necessary  to  assure  equality  of 
opportunity  to,  and  nondiscriminatory 
treatment  of,  beneficiaries. 

*  *  *  *  * 
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2.  Section  611.4  is  amended  as  follows: 

a.  Paragraph  (a)(1)  is  amended  to 
delete  the  existing  second  and  third 
sentences  and  insert  in  lieu  thereof  the 
following : 

b.  Paragraph  (a)  (2)  is  revised  to  read 
as  follows: 

c.  Paragraph  (b)  is  amended  to  delete 
the  term  “Commissioner  of  Education” 
and  insert  in  lieu  thereof  “the  respon¬ 
sible  Official  of  the  Department  of 
Health,  Education,  and  Welfare”. 

As  amended,  §  611.4  reads  as  follows: 

§611.4  Assurances  required. 

(a)  General.  (1)  *  *  *  In  the  case 
where  the  Federal  financial  assistance  is 
to  provide  or  is  in  the  form  of  personal 
property,  or  real  property  or  interest 
therein  or  structures  thereon,  the  assur¬ 
ance  shall  obligate  the  recipient,  or,  in 
the  case  of  a  subsequent  transfer,  the 
transferee,  for  the  period  during  which 
the  property  is  used  for  a  purpose  for 
which  the  Federal  financial  assistance  is 
extended  or  for  another  purpose  involv¬ 
ing  the  provision  of  similar  services  and 
benefits,  or  for  as  long  as  the  recipient 
retains  ownership  or  possession  of  the 
property,  whichever  is  longer.  *  *  * 

(2)  In  the  case  where  Federal  finan¬ 
cial  assistance  is  provided  in  the  form  of 
a  transfer  of  real  property,  structures, 
or  improvements  thereon,  or  interest 
therein,  from  the  Federal  Government, 
the  instrument  effecting  or  recording  the 
transfer  shall  contain  a  covenant  run¬ 
ning  with  the  land  assuring  nondiscrim¬ 
ination  for  the  period  during  which  the 
real  property  is  used  for  a  purpose  for 
which  the  Federal  financial  assistance  is 
extended  or  for  another  purpose  involv¬ 
ing  the  provision  of  similar  services  or 
benefits.  Where  no  transfer  of  property 
or  interest  therein  from  the  Federal  Gov¬ 
ernment  is  involved,  but  property  is  ac¬ 
quired  or  improved  under  a  program  of 
Federal  financial  assistance,  the  recipi¬ 
ent  shall  agree  to  include  such  covenant 
in  any  subsequent  transfer  of  such  prop¬ 
erty.  When  the  property  is  obtained  from 
the  Federal  Government,  such  covenant 
may  also  include  a  condition  coupled 
with  a  right  to  be  reserved  by  the 
Foundation  to  revert  title  to  the  property 
in  the  event  of  a  breach  of  the  covenant 
where,  in  the  discretion  of  the  respon¬ 
sible  Foundation  official,  such  a  condi¬ 
tion  and  right  of  reverter  is  appropriate 
to  the  program  under  which  the  real 
property  is  obtained  and  to  the  nature  of 
the  grant  and  the  grantee.  In  such  event 
if  a  transferee  of  real  property  proposes 
to  mortgage  or  otherwise  encumber  the 
real  property  as  security  for  financing 
construction  of  new,  or  improvement  of 
existing,  facilities  on  such  property  for 
the  purposes  for  which  the  property  was 
transferred,  the  responsible  Foundation 
official  may  agree,  upon  request  of  the 
transferee  and  if  necessary  to  accomplish 
such  financing,  and  upon  such  conditions 
as  he  deems  appropriate,  to  subordinate 
such  right  of  reversion  to  the  lien  of 
such  mortgage  or  other  encumbrance. 
***** 


3.  Section  611.5  is  amended  to  add 
subparagraphs  6  and  7  as  follows: 

§  61 1.5  Illustrative  application*. 

***** 

6.  In  some  situations  even  though  past 
discriminatory  practices  have  been  aban¬ 
doned,  the  consequences  of  such  practices 
continue  to  impede  the  full  availability  of 
a  benefit.  If  the  efforts  required  of  the  ap¬ 
plicant  or  recipient  under  S  611.6(d)  to  pro¬ 
vide  Information  as  to  the  availability  of  the 
program  or  activity,  and  the  rights  of  bene¬ 
ficiaries  under  this  regulation,  have  failed 
to  overcome  these  consequences,  it  will  be¬ 
come  necessary  for  such  applicant  or  recipi¬ 
ent  to  take  additional  steps  to  make  the 
benefits  fully  available  to  racial  and  na¬ 
tionality  groups  previously  subjected  to  dis¬ 
crimination.  This  action  might  take  the 
form,  for  example,  of  special  arrangements 
for  obtaining  referrals  which  will  insure  that 
groups  previously  subjected  to  discrimina¬ 
tion  are  adequately  served  but  not  the  es¬ 
tablishment  of  discriminatory  qualifications 
for  participation  in  any  program. 

7.  Even  though  an  applicant  or  recipient 
has  never  used  discriminatory  policies,  the 
services  and  benefits  of  the  program  or  ac¬ 
tivity  it  administers  may  not  in  fact  be 
equally  available  to  some  racial  or  national¬ 
ity  groups.  In  such  circumstances  an  appli¬ 
cant  or  recipient  may  properly  give  special 
consideration  to  race,  color,  or  national  ori¬ 
gin  to  make  the  benefits  of  its  program  more 
widely  available  to  such  groups,  not  then 
being  adequately  served.  For  example,  where 
a  university  is  not  adequately  serving  mem¬ 
bers  of  a  particular  racial  or  nationality 
group,  it  may  establish  special  recruitment 
policies  to  make  its  program  better  known 
and  more  readily  available  to  such  group, 
and  take  other  steps  to  provide  that  group 
with  more  adequate  service. 

4.  Section  611.8(d)  is  amended  by  de¬ 
leting  the  phrase  following  number  2 
and  renumbering  3  to  2. 

5.  Section  611.9  is  amended  as  fol¬ 
lows: 

a.  Paragraph  (b  >  is  amended  to  delete 
citation  of  the  Administrative  Procedure 
Act  and  insert  in  lieu  thereof  “5  U.S.C. 
3105  and  3344”. 

b.  Paragraph  (d)  is  amended  to  de¬ 
lete  the  citation  of  the  Administrative 
Procedure  Act  and  insert  in  lieu  thereof 
“5  U.S.C.  554-557”. 

6.  Section  611.10  is  amended  by  add¬ 
ing  a  new  paragraph  (g)  as  follows: 

§  61 1.10  Derision*  and  notice*. 

*  *  *  *  * 

(g)  Posttermination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (f)  of  this  section  shall  be  re¬ 
stored  to  full  eligibility  to  receive  Fed¬ 
eral  financial  assistance  if  it  satisfies  the 
terms  and  conditions  of  that  order  for 
such  eligibility  or  if  it  brings  itself  into 
compliance  with  this  regulation  and 
provides  reasonable  assurance  that  it  will 
fully  comply  with  this  regulation. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (f)  of  this  section 
may  at  any  time  request  the  responsible 
Foundation  official  to  restore  fully  its 
eligibility  to  receive  Federal  financial  as¬ 
sistance.  Any  such  request  shall  be  sup¬ 
ported  by  information  showing  that  the 
applicant  or  recipient  has  met  the  re¬ 


quirements  of  subparagraph  (1)  of  this 
paragraph.  If  the  responsible  Founda¬ 
tion  official  determines  that  those  re¬ 
quirements  have  been  satisfied,  he  shall 
restore  such  eligibility. 

(3)  If  the  responsible  Foundation  of¬ 
ficial  denies  any  such  request,  the  ap¬ 
plicant  or  recipient  may  submit  a 
request  for  a  hearing  in  writing,  specify¬ 
ing  why  it  believes  such  official  to  have 
been  in  error.  It  shall  thereupon  be 
given  an  expeditious  hearing,  with  a 
decision  on  the  record,  in  accordance 
with  rules  of  procedure  issued  by  the  re¬ 
sponsible  Foundation  official.  The  appli¬ 
cant  or  recipient  will  be  restored  to  such 
eligibility  if  it  proves  at  such  a  hearing 
that  it  satisfied  the  requirements  of  sub- 
paragraph  (1)  of  this  paragraph.  While 
proceedings  under  this  paragraph  are 
pending,  the  sanctions  imposed  by  the 
order  issued  under  paragraph  (f)  of  this 
section  shall  remain  in  effect. 

6.  Section  611.12  is  amended  as  fol¬ 
lows: 

a.  Paragraph  (a)  is  amended  to  delete 
the  existing  last  sentence  and  insert  in 
lieu  thereof  the  following : 

b.  Paragraph  (c)  is  amended  to  add 
thereto  the  following: 

§611.12  Effect  on  other  regulation*; 
form*  and  instructions. 

(a)  *  *  *  Nothing  in  this  part,  how¬ 
ever,  supersedes  any  of  the  following 
(including  future  amendments  thereof) : 
(1)  Executive  Order  11246  and  regula¬ 
tions  issued  thereunder,  or  (2)  any  other 
orders,  regulations,  or  instructions,  inso¬ 
far  as  such  orders,  regulations,  or  in¬ 
structions  prohibit  discrimination  on  the 
ground  of  race,  color,  or  national  origin 
in  any  program  or  situation  to  which 
this  part  is  inapplicable,  or  prohibit  dis¬ 
crimination  on  any  other  ground. 

***** 

(c)  *  *  *  Any  action  taken,  determi¬ 
nation  made,  or  requirement  imposed  by 
an  official  of  another  Department  or 
agency  acting  pursuant  to  an  assign¬ 
ment  of  responsibility  under  this  sub¬ 
section  shall  have  the  same  effect  as 
though  such  action  had  been  taken  by 
the  responsible  official  of  this  agency. 

7.  Appendix  A  is  deleted  and  the  fol¬ 
lowing  substituted  therefor: 

Appendix  A 

Statutory  Provisions  under  which  the  Na¬ 
tional  Science  Foundation  provides  Federal 
financial  assistance: 

The  National  Science  Foundation  Act  of 

1950,  as  amended  (42  U.S.C.  1861-1875). 
Title  IX  of  the  National  Defense  Education 

Act  of  1958  (42  U.S.C.  1876-1879). 

The  National  Sea  Grant  College  and  Program 

Act  of  1 966  ( 80  Stat.  998 ) 

W.  D.  McElroy, 

Director. 

National  Science  Foundation. 

|FR  Doc.71-17887  Filed  12-8  71 ;8  46  am) 


1  Functions  to  be  transferred  to  the  Na¬ 
tional  Oceanic  and  Atmospheric  Adminis¬ 
tration,  Department  of  Commerce,  under  Re¬ 
organization  Plan  No.  4  of  1970. 
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OFFICE  OF  ECONOMIC 
OPPORTUNITY 

[45  CFR  Part  10101 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

It  is  proposed  to  revise  Part  1010  of 
Title  45  of  the  Code  of  Federal  Regula¬ 
tions  in  accordance  with  uniform  re¬ 
visions  jointly  adopted  by  the  Federal 
agencies  to  effect  clarifications  to  the 
regulations  enacted  pursuant  to  title  VI 
of  the  Civil  Rights  Act  of  1964. 

Part  1010  now  reads  as  follows: 

Sec. 

1010.1  Purpose. 

1010.2  Definitions. 

1010.3  Application  of  this  part. 

1010.4  Discrimination  prohibited. 

1010.5  Assurances  required. 

1010.6  Illustrative  applications. 

1010.7  Compliance  information. 

1010.8  Conduct  of  investigation. 

1010.9  Procedure  for  effecting  compliance. 

1010.10  Hearings. 

1010.11  Decisions  and  notices. 

1010.12  Judicial  review. 

1010.13  Effect  on  other  regulations;  forms 

and  instructions. 

Authority:  The  provisions  of  this  Part 
1010  are  issued  under  sec.  602,  78  Stat.  252;  42 
U.S.C.  2000d-l;  and  sec.  602,  78  Stat.  528; 
42  U.S.C.  2942. 

§  1010.1  Purpose. 

The  purpose  of  this  part  is  to  effectuate 
the  provisions  of  title  VI  of  the  Civil 
Rights  Act  of  1964  (hereinafter  referred 
to  as  the  “Act”)  to  the  end  that  no  per¬ 
son  in  the  United  States  shall,  on  the 
ground  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal 
financial  assistance  from  the  Office  of 
Economic  Opportunity. 

§  1010.2  Definitions. 

As  used  in  this  part — 

(a)  The  term  “Office”  means  the  Office 
of  Economic  Opportunity,  and  includes 
all  of  its  organizational  units. 

(b)  The  term  “Director”  means  the 
Director  of  the  Office  of  Economic 
Opportunity. 

(c)  The  term  “responsible  Office  offi¬ 
cial”  with  respect  to  any  program  re¬ 
ceiving  Federal  financial  assistance 
means  the  Director  or  other  official  of 
the  Office  who  by  law  or  by  delegation 
has  the  principal  responsibility  within 
the  Office  for  the  administration  of  the 
law  extending  such  assistance. 

(d)  The  term  “United  States”  means 
the  States  of  the  United  States,  the  Dis¬ 
trict  of  Columbia,  Puerto  Rico,  the  Virgin 
Islands,  American  Samoa,  Guam,  Wake 
Island,  the  Canal  Zone,  and  the  terri¬ 
tories  and  possessions  of  the  United 
States,  and  the  term  “State”  means  any 
one  of  the  foregoing. 

(e)  The  term  “Federal  financial  as¬ 
sistance”  includes  (1)  grants  and  loans 


of  Federal  funds,  (2)  the  grant  or  dona¬ 
tion  of  Federal  property  and  interests  in 
property,  (3)  the  detail  of  Federal  per¬ 
sonnel,  (4)  the  sale  and  lease  of,  and  the 
permission  to  use  (on  other  than  a  casual 
or  transient  basis),  Federal  property  or 
any  interest  in  such  property  without 
consideration,  or  at  a  nominal  considera¬ 
tion,  or  at  a  consideration  which  is  re¬ 
duced  for  the  purpose  of  assisting  the 
recipient,  or  in  recognition  of  the  public 
interest  to  be  served  by  such  sale  or  lease 
to  the  recipient,  and  (5)  any  Federal 
agreement,  arrangement,  or  other  con¬ 
tract  which  has  as  one  of  its  purposes  the 
provision  of  assistance. 

(f)  The  term  “program”  includes  any 
program,  project,  or  activity  for  the  pro¬ 
vision  of  services,  financial  aid,  or  other 
benefits  to  individuals  (including  educa¬ 
tion  or  training,  health,  welfare,  re¬ 
habilitation,  housing,  or  other  services, 
whether  provided  through  employees  of 
the  recipient  of  Federal  financial  assist¬ 
ance  or  provided  by  others  through  con¬ 
tracts  or  other  arrangements  with  the 
recipient,  and  including  work  opportuni¬ 
ties  and  cash  or  loan  or  other  assistance 
to  individuals),  or  for  the  provision  of 
facilities  for  furnishing  services,  finan¬ 
cial  aid  or  other  benefits  to  individuals. 
The  services,  financial  aid,  or  other  bene¬ 
fits  provided  under  a  program  receiving 
Federal  financial  assistance  shall  be 
deemed  to  include  any  services,  financial 
aid,  or  other  benefits  provided  with  the 
aid  of  Federal  financial  assistance  or 
with  the  aid  of  any  non-Federal  funds, 
property,  or  other  resources  required  to 
be  expended  or  made  available  for  the 
program  to  meet  matching  requirements 
or  other  conditions  which  must  be  met  in 
order  to  receive  the  Federal  financial  as¬ 
sistance,  and  to  include  any  services, 
financial  aid,  or  other  benefits  provided 
in  or  through  a  facility  provided  with  the 
aid  of  Federal  financial  assistance  or 
such  non-Federal  resources. 

(g)  The  term  “facility”  includes  all  or 
any  portion  of  structures,  equipment,  or 
other  real  or  personal  property  or  inter¬ 
ests  therein,  and  the  provision  of  facili¬ 
ties  includes  the  construction,  expansion, 
renovation,  remodeling,  alteration  or 
acquisition  of  facilities. 

(h)  The  term  “recipient”  means  any 
State,  political  subdivision  of  any  State, 
or  instrumentality  of  any  State  or  politi¬ 
cal  subdivision,  any  public  or  private 
agency,  institution,  organization,  or  other 
entity,  or  any  individual,  in  any  State,  to 
whom  Federal  financial  assistance  is  ex¬ 
tended,  directly  or  through  another  re¬ 
cipient  thereof,  but  such  term  does  not 
include  any  ultimate  beneficiary  under 
any  such  program. 

(i)  The  term  “primary  recipient” 
means  any  recipient  which  is  authorized 
or  required  to  extend  Federal  financial 
assistance  to  another  recipient  for  the 
purpose  of  carrying  out  a  program. 

(j)  The  term  “applicant”  means  one 
who  submits  an  application,  request,  or 
plan  required  to  be  approved  by  a  respon¬ 
sible  Office  official,  or  by  a  primary  recipi¬ 
ent,  as  a  condition  to  eligibility  for  Fed¬ 
eral  financial  assistance,  and  the  term 


"application”  means  any  such  applica¬ 
tion,  request,  or  plan. 

§  1010.3  Application  of  this  part. 

(a)  This  part  applies  to  any  program 
for  which  Federal  financial  assistance  is 
authorized  under  a  provision  of  law  ad¬ 
ministered  by  the  Office,  including  the 
federally  assisted  programs  and  activi¬ 
ties  listed  in  Appendix  A  of  this  part.  It 
applies  to  money  paid,  property  trans¬ 
ferred,  or  other  Federal  financial  assist¬ 
ance  extended  under  any  such  program 
after  the  effective  date  of  the  part  pursu¬ 
ant  to  an  application  approved  prior  to 
such  effective  date.  This  part  does  not 
apply  to  (1)  any  Federal  financial  as¬ 
sistance  by  way  of  insurance  or  guaranty 
contracts,  (2)  money  paid,  property 
transferred,  or  other  assistance  extended 
under  any  such  program  before  the  effec¬ 
tive  date  of  this  part,  (3)  any  assistance 
to  any  individual  who  is  the  ultimate 
beneficiary  under  any  such  program,  (4) 
any  employment  practice,  under  any  such 
program,  of  any  employer,  employment 
agency,  or  labor  organization,  except  to 
the  extent  described  in  §  1010.4.  Any 
action  or  inaction  on  the  part  of  a  recipi¬ 
ent  which  is  a  direct  violation  of  the 
Economic  Opportunity  Act  of  1964,  will 
be  dealt  with  under  regulations  enacted 
pursuant  to  such  Act.  The  fact  that  a 
program  or  activity  is  not  listed  in  Ap¬ 
pendix  A  shall  not  mean,  if  title  VI  of  the 
Act  is  otherwise  applicable,  that  such 
program  is  not  covered.  Other  programs 
under  statutes  now  in  force  or  herein¬ 
after  enacted  may  be  covered  by  this  part 
after  notice  is  published  in  the  Federal 
Register. 

(b)  The  regulations  issued  by  the  De¬ 
partment  of  Agriculture  pursuant  to  title 
VI  of  the  Act  (7  CFR  Part  15)  shall  be 
applicable  to  the  program  of  grants  and 
loans  authorized  under  title  III,  part  A  of 
the  Economic  Opportunity  Act  of  1964,  as 
amended. 

(c)  The  regulations  issued  by  the  De¬ 
partment  of  Labor  pursuant  to  Title  VI 
of  the  Act  (29  CFR  Part  31)  shall  be 
applicable  to  the  work-training  programs 
authorized  under  Title  I,  Part  B  of  the 
Economic  Opportunity  Act  of  1964,  as 
amended,  and  to  the  Special  Work  and 
Career  Development  Programs  author¬ 
ized  under  Title  I,  Part  E  of  the  Eco¬ 
nomic  Opportunity  Act  of  1964,  as 
amended,  and  to  the  extent  determined 
by  that  Department,  to  the  Job  Corps 
Program  under  Title  I,  Part  A. 

(d)  The  regulations  issued  by  the  De¬ 
partment  of  Health,  Education,  and 
Welfare  pursuant  to  Title  VI  of  the  Act 
(45  CFR  Part  80)  shall  be  applicable  to 
the  work  experience  programs  authorized 
under  Title  V,  Part  A  of  the  Economic 
Opportunity  Act  of  1964,  as  amended, 
and  shall  be  applicable  to  the  "Project 
Head  Start”  authorized  under  Title  n, 
and  to  the  “Follow  Through”  Program 
authorized  under  Title  II,  of  the  Eco¬ 
nomic  Opportunity  Act  of  1964,  as 
amended. 

(e)  The  regulations  issued  by  the 
Small  Business  Administration  pursuant 
to  Title  VI  of  the  Act  (13  CFR  Part  112) 
shall  be  applicable  to  the  program  of 
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employment  and  investment  incentives 
authorized  under  Title  IV  of  the  Eco¬ 
nomic  Opportunity  Act  of  1964,  as 
amended. 

§  1010.4  Discrimination  prohibited. 

(a)  General.  No  person  in  the  United 
States  shall,  on  the  ground  of  race,  color, 
or  national  origin  be  excluded  from  par¬ 
ticipation  in,  be  denied  the  benefits  of,  or 
be  otherwise  subjected  to  discrimination 
under  any  program  to  which  this  part 
applies. 

(b)  Specific  discriminatory  actions 
prohibited.  (1)  A  recipient  under  any 
program  to  which  this  part  applies  may 
not,  directly  or  through  contractual  or 
other  arrangements,  on  the  ground  of 
race,  color,  or  national  origin: 

(1)  Deny  an  individual  any  services, 
financial  aid,  or  other  benefit  provided 
under  the  program ; 

(ii)  Provide  any  service,  financial  aid, 
or  other  benefit  to  an  individual  which  is 
different,  or  is  provided  in  a  different 
manner,  from  that  provided  to  others 
under  the  program; 

(iii)  Subject  an  individual  to  segrega¬ 
tion  or  separate  treatment  in  any  matter 
related  to  his  receipt  of  any  service, 
financial  aid,  or  other  benefit  under  the 
program ; 

(iv)  Restrict  an  individual  in  any  way 
in  the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving  any 
service,  financial  aid,  or  other  benefit 
under  the  program; 

(v)  Treat  an  individual  differently 
from  others  in  determining  whether  he 
satisfies  any  admission,  enrollment, 
quota,  eligibility,  membership  or  other 
requirement  or  condition  which  individ¬ 
uals  must  meet  in  order  to  be  provided 
any  service,  financial  aid,  or  other  bene¬ 
fit  provided  under  the  program; 

(vi)  Deny  an  individual  an  opportu¬ 
nity  to  participate  in  the  program 
through  the  provision  of  services  or 
otherwise  or  afford  him  an  opportunity 
to  do  so  which  is  different  from  that  af¬ 
forded  others  under  the  program,  in¬ 
cluding  the  opportunity  to  participate  in 
the  program  as  an  employee  but  only  to 
the  extent  set  forth  in  paragraph  (c)  of 
this  section. 

(2)  A  recipient  in  determining  the 
type  of  services,  financial  aid,  or  other 
benefits,  or  facilities  which  will  be  pro¬ 
vided  under  any  such  program,  or  the 
class  of  individuals  to  whom,  or  the  situ¬ 
ations  in  which  such  services,  financial 
aid,  other  benefits,  or  facilities  will  be 
provided  under  any  such  program,  or  the 
class  of  individuals  to  be  afforded  an  op¬ 
portunity  to  participate  in  any  such 
program,  may  not,  directly  or  through 
contractual  or  other  arrangements,  uti¬ 
lize  criteria  or  methods  of  administra¬ 
tion  which  have  the  effect  of  subjecting 
individuals  to  discrimination  because  of 
their  race,  color,  or  national  origin,  or 
have  the  effect  of  defeating  or  substan¬ 
tially  impairing  accomplishment  of  the 
objectives  of  the  program  as  respect  in¬ 
dividuals  of  a  particular  race,  color,  or 
national  origin. 

(3)  In  determining  the  site  or  loca¬ 
tion  of  facilities,  an  applicant  or  recip- 
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ient  may  not  make  selections  with  the 
purpose  or  effect  of  excluding  individuals 
from,  denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under 
any  program  to  which  this  regulation  ap¬ 
plies,  on  the  grounds  of  race,  color  or  na¬ 
tional  origin;  or  with  the  purpose  or 
effect  of  defeating  or  substantially  im¬ 
pairing  the  accomplishment  of  the  objec¬ 
tives  of  the  Act  or  this  part. 

(4)  As  used  in  this  section,  the  serv¬ 
ices,  financial  aid,  or  other  benefits  pro¬ 
vided  under  a  program  receiving  Federal 
financial  assistance  shall  be  deemed  to 
include  any  service,  financial  aid,  or  other 
benefit  provided  in  or  through  a  facility 
provided  with  the  aid  of  Federal  financial 
assistance. 

(5)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this  para¬ 
graph  and  paragraph  (c)  of  this  section 
does  not  limit  the  generality  of  the  pro¬ 
hibition  in  paragraph  (a)  of  this  section. 

(6)  This  part  does  not  prohibit  the 
consideration  of  race,  color,  or  national 
origin  if  the  purpose  and  effect  are  to 
remove  or  overcome  the  consequences  of 
practices  or  impediments  which  have  re¬ 
stricted  the  availability  of,  or  participa¬ 
tion  in,  the  program  or  activity  receiving 
Federal  financial  assistance,  on  the 
grounds  of  race,  color,  or  national  origin. 
Where  previous  discriminatory  practice 
or  usage  tends,  on  the  grounds  of  race, 
color,  or  national  origin,  to  exclude  in¬ 
dividuals  from  participation  in,  to  deny 
them  the  benefits  of,  or  to  subject  them 
to  discrimination  under  any  program  or 
activity  to  which  this  part  applies  the 
applicant  or  recipient  has  an  obligation 
to  take  reasonable  action  to  remove  or 
overcome  the  consequences  of  the  prior 
discriminatory  practice  or  usage,  and  to 
accomplish  the  purposes  of  the  Act. 

(c)  Employment  practices.  Where  a 
primary  objective  of  the  Federal  finan¬ 
cial  assistance  to  a  program  or  part 
thereof  to  which  this  part  applies  is  to 
provide  employment,  a  recipient  may  not 
(directly  or  through  contractual  or  other 
arrangements)  subject  an  individual  to 
discrimination  on  the  grounds  of  race, 
color,  or  national  origin  in  its  employ¬ 
ment  practices  under  such  program  (in¬ 
cluding  recruitment  or  recruitment 
advertising,  employment,  layoff  or  termi¬ 
nation,  upgrading,  demotion  or  trans¬ 
fer,  rates  of  pay  or  other  forms  of  com¬ 
pensation,  and  use  of  facilities),  includ¬ 
ing  programs  where  a  primary  objective 
of  the  Federal  financial  assistance  is  (1) 
to  reduce  the  unemployment  of  such  in¬ 
dividuals  or  to  help  them  through  em¬ 
ployment  to  meet  subsistence  needs,  (2) 
to  assist  such  individuals  through  em¬ 
ployment  to  meet  expenses  incident  to 
the  commencement  or  continuation  of 
their  education  or  training,  or  (3)  to  pro¬ 
vide  work  experience  which  contributes 
to  the  education  or  training  of  such  in¬ 
dividuals.  The  following  programs  ad¬ 
ministered  by  the  Office  have  one  of  the 
above  objectives  as  a  primary  objective: 

(i)  Community  Action  Programs  or 
parts  thereof  which  have  as  a  primary 
objective  the  provision  of  employment. 

(ii)  Programs  of  assistance  for  mi¬ 
grant,  and  other  seasonally  employed. 
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agricultural  employees  and  their  fam¬ 
ilies  which  have  as  a  primary  objective 
the  provision  of  employment. 

The  requirements  applicable  to  con¬ 
struction  employment  under  any  such 
program  shall  be  those  specified  in  or 
pursuant  to  Part  III  of  Executive  Order 
11246  or  any  executive  order  which 
supersedes  it.  Where  a  primary  objective 
of  the  Federal  financial  assistance  is  not 
to  provide  employment,  but  discrimina¬ 
tion  on  the  grounds  of  race,  color,  or  na¬ 
tional  origin  in  the  employment  practices 
of  the  recipient  or  other  persons  subject 
to  the  regulation  tends,  on  the  grounds 
of  race,  color,  or  national  origin,  to  ex¬ 
clude  individuals  from  participation  in, 
to  deny  them  the  benefits  of,  or  to  sub¬ 
ject  them  to  discrimination  under  any 
program  to  which  this  part  applies,  the 
provisions  of  the  foregoing  subparagraph 
of  this  paragraph  (c)  shall  apply  to  the 
employment  practices  of  the  recipient  or 
other  persons  subject  to  the  regulation, 
to  the  extent  necessary  to  assure  equal¬ 
ity  of  opportunity  to,  and  nondiscrimi- 
natory  treatment  of,  beneficiaries. 

(d>  Indian  programs.  An  individual 
shall  not  be  deemed  subjected  to  discrim¬ 
ination  by  reason  of  his  exclusion  from 
the  benefits  of  a  program  limited  by  Fed¬ 
eral  law  to  individuals  of  a  particular 
race,  color,  or  national  origin  different 
from  his. 

(e)  Medical  emergencies.  Notwith¬ 
standing  the  foregoing  provisions  of  this 
section,  a  recipient  of  Federal  financial 
assistance  shall  not  be  deemed  to  have 
failed  to  comply  with  paragraph  (a)  of 
this  section  if  immediate  provision  of  a 
service  or  other  benefit  to  an  individual 
is  necessary  to  prevent  his  death  or  seri¬ 
ous  impairment  of  his  health,  and  such 
service  or  other  benefit  cannot  be  pro¬ 
vided  except  by  or  through  a  medical  in¬ 
stitution  which  refuses  or  fails  to  comply 
with  paragraph  (a)  of  this  section. 

§  1010.5  Assurances  required. 

(a)  General.  (1)  (i)  Every  applica¬ 
tion  for  Federal  financial  assistance  to  a 
program  to  which  this  part  applies,  and 
every  application  for  Federal  financial 
assistance  to  provide  a  facility  shall,  as 
a  condition  to  its  approval  and  the  exten¬ 
sion  of  any  Federal  financial  assistance 
pursuant  to  the  application,  contain  or 
be  accompanied  by  an  assurance  that  the 
program  will  be  conducted  or  the  facility 
operated  in  compliance  with  all  require¬ 
ments  imposed  by  or  pursuant  to  this 
part,  and  that  the  applicant  will  in  all 
phases  and  levels  of  programs  and  activi¬ 
ties,  install  an  affirmative  action  pro¬ 
gram  to  achieve  equal  opportunities  for 
participation,  with  provisions  for  effec¬ 
tive  periodic  self-evaluation. 

(ii)  In  the  case  where  the  Federal  fi¬ 
nancial  assistance  is  to  provide  or  is  in 
the  form  of  personal  property,  or  real 
property  or  interest  therein  or  structures 
thereon,  the  assurance  shall  obligate  the 
recipient,  or,  in  the  case  of  a  subsequent 
transfer,  the  transferee,  for  the  period 
during  which  the  property  is  used  for  a 
purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of  similar 
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services  and  benefits,  or  for  as  long  as 
the  recipient  retains  ownership  or  posses¬ 
sion  of  the  property,  whichever  is  longer. 
The  responsible  Office  official  shall  spec¬ 
ify  the  form  of  the  foregoing  assurances 
for  each  program,  and  the  extent  to 
which  like  assurances  will  be  required  of 
subgrantees,  contractors  and  subcon¬ 
tractors,  transferees,  successors  in  inter¬ 
est,  and  other  participants  in  the  pro¬ 
gram.  Any  such  assurance  shall  include 
provisions  which  give  the  United  States 
a  right  to  seek  its  judicial  enforcement. 

(2)  In  the  case  of  real  property,  struc¬ 
tures  or  improvements  thereon,  or 
interests  therein,  which  was  acquired 
with  Federal  financial  assistance,  or  in 
the  case  where  Federal  financial  as¬ 
sistance  is  provided  in  the  form  of  a 
transfer  of  real  property  or  interest 
therein  from  the  Federal  Government, 
the  instrument  effecting  or  recording  the 
transfer  shall  contain  a  covenant  run¬ 
ning  with  the  land  assuring  nondis¬ 
crimination  for  the  period  during  which 
the  real  property  is  used  for  a  purpose 
for  which  the  Federal  financial  assistance 
is  extended  or  for  another  purpose  in¬ 
volving  the  provision  of  similar  services 
or  benefits,  or  for  as  long  as  the  recipi¬ 
ent  retains  ownership  or  possession  of 
the  property,  whichever  is  longer.  Where 
no  transfer  of  property  is  involved,  but 
property  is  acquired  or  improved  with 
Federal  financial  assistance,  the  recipi¬ 
ent  shall  agree  to  include  such  a  cove¬ 
nant  in  any  subsequent  transfer  of  such 
property.  Where  the  property  is  obtained 
from  the  Federal  Government,  such 
covenant  may  also  include  a  condition 
coupled  with  a  right  to  be  reserved  by 
the  Office  to  revert  title  to  the  property 
in  the  event  of  a  breach  of  the  covenant 
where,  in  the  discretion  of  the  respon¬ 
sible  Office  official,  such  a  condition  and 
right  of  reverter  is  appropriate  to  the 
program  under  which  the  real  property 
is  obtained  and  to  the  nature  of  the 
grant  and  the  grantee.  In  such  event  if 
a  transferee  of  real  property  proposes  to 
mortgage  or  otherwise  encumber  the 
real  property  as  security  for  financing 
construction  of  new,  or  improvement  of 
existing,  facilities  on  such  property  for 
the  purposes  for  which  the  property  was 
transferred,  the  Director  may  agree, 
upon  request  of  the  transferee  and  if 
necessary  to  accomplish  such  financing, 
and  upon  such  conditions  as  he  deems 
appropriate,  to  forbear  the  exercise  of 
such  right  to  revert  title  for  so  long  as 
the  lien  of  such  mortgage  or  other  en¬ 
cumbrance  remains  effective. 

(3)  Transfers  of  surplus  property  are 
subject  to  regulations  issued  by  the  Ad¬ 
ministrator  of  General  Services  (41  CFR 
101-6.2). 

(b)  Elementary  and  secondary  schools. 
In  the  case  of  any  program  for  the  bene¬ 
fit  of  elementary  or  secondary  school 
students  which,  as  a  necessary  part  of 
such  program,  utilizes  to  a  substantial 
extent  the  facilities  of  an  elementary  or 
secondary  school  or  school  system,  the 
requirements  of  paragraph  (a)  of  this 
section  shall  be  deemed  to  be  satisfied  if 
such  school  or  school  system  (1)  is  sub¬ 
ject  to  a  final  order  of  a  court  of  the 
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United  States  for  the  desegregation  of 
such  school  or  school  system,  and  pro¬ 
vides  an  assurance  that  it  will  comply 
with  such  order,  including  any  future 
modification  of  such  order,  or  (2)  sub¬ 
mits  a  plan  for  the  desegregation  of 
such  school  or  school  system  which  the 
responsible  official  of  the  Department  of 
Health,  Education,  and  Welfare  deter¬ 
mines  is  adequate  to  accomplish  the  pur¬ 
poses  of  the  Act  and  this  part  within  the 
earliest  practicable  time,  and  provides 
reasonable  assurance  that  it  will  carry 
out  such  plan.  In  any  case  in  which  a 
final  order  of  a  court  of  the  United  States 
for  the  desegregation  of  such  school  or 
school  system  is  entered  after  submis¬ 
sion  of  such  a  plan,  such  plan  shall  be 
revised  to  conform  to  such  final  order  in¬ 
cluding  any  future  modification  of  such 
order.  The  provisions  of  this  paragraph 
do  not  apply  to  programs  for  preschool 
children. 

(c)  Assurances  from  institutions.  (1) 
In  the  case  of  any  application  for  Fed¬ 
eral  financial  assistance  to  an  institution 
of  higher  education  (including  assist¬ 
ance  for  construction,  for  research,  for  a 
special  training  project,  for  a  student 
loan  program,  or  for  any  other  purpose) , 
the  assurance  required  by  this  section 
shall  extend  to  admission  practices  and 
to  all  other  practices  relating  to  the 
treatment  of  students. 

(2)  The  assurance  required  with  re¬ 
spect  to  an  institution  of  higher  educa¬ 
tion,  hospital,  or  any  other  institution, 
insofar  as  the  assurance  relates  to  the 
institution’s  practices  with  respect  to  ad¬ 
mission  or  other  treatment  of  individuals 
as  students,  patients,  or  clients  of  the  in¬ 
stitution  or  to  the  opportunity  to  partici¬ 
pate  in  the  provision  of  services  or  other 
benefits  to  such  individuals,  shall  be  ap¬ 
plicable  to  the  entire  institution  unless 
the  institution  establishes,  to  the  satis¬ 
faction  of  the  responsible  Office  official, 
that  the  institution’s  practices  in  desig¬ 
nated  parts  or  programs  of  the  institu¬ 
tion  will  in  no  way  affect  its  practices  in 
the  program  of  the  institution  for  which 
Federal  financial  assistance  is  sought,  or 
the  beneficiaries  of  or  participants  in 
such  program.  If  in  any  such  case  the 
assistance  sought  is  for  the  construction 
of  a  facility  or  part  of  a  facility,  the  as¬ 
surance  shall  in  any  event  extend  to  the 
entire  facility  and  to  facilities  operated 
in  connection  therewith. 

§  1010.6  Illustrative  applications. 

The  following  examples  illustrate  some 
applications  of  the  foregoing  provisions 
to  programs  receiving  Federal  financial 
assistance  administered  by  the  Office  of 
Economic  Opportunity.  In  all  cases,  the 
“discrimination”  prohibited  is  discrimi¬ 
nation  on  the  grounds  of  race,  color,  or 
national  origin  prohibited  by  title  VI  of 
the  Act  and  this  part,  as  a  condition 
of  the  receipt  of  Federal  financial 
assistance. 

(a)  Community  action  programs. 
Community  action  programs  generally 
consist  of  a  number  of  related  anti¬ 
poverty  programs  coordinated  by  a  cen¬ 
tral  community  agency,  either  public  or 
private  nonprofit.  There  can  be  no  dis¬ 


crimination  in  the  formulation  of  groups 
to  conduct  any  program  funded  under 
title  n  of  the  Economic  Opportunity  Act 
of  1964,  as  amended.  Nor  can  any  such 
program  be  operated  in  a  discriminatory 
manner.  Such  a  program  must  be  open 
to  all  regardless  of  race,  color,  or  na¬ 
tional  origin,  and  must  distribute  its 
benefits  in  a  nondiscriminatory  manner. 
It  may  not  restrict  service  to  members 
of  a  group  or  groups  if  membership  in 
the  group  depends  on  race,  color,  or  na¬ 
tional  origin. 

(b)  Programs  in  elementary  or  sec¬ 
ondary  schools.  In  the  case  of  a  program 
covered  by  this  part  which  benefits  ele¬ 
mentary  or  secondary  school  students 
and  which  is  necessarily  conducted  in  a 
school  regularly  attended  by  the  par¬ 
ticipating  students,  the  program  must  be 
run  on  a  nondiscriminatory  basis,  or  else 
the  school  system  must  give  assurance 
that  it  is  complying  with  a  Federal  court 
order  or  a  plan  approved  by  the  respon¬ 
sible  official  of  the  Department  of 
Health,  Education,  and  Welfare  leading 
to  the  desegregation  of  the  school  sys¬ 
tem.  If,  however,  students  do  not  par¬ 
ticipate  in  such  a  program  in  the  schools 
they  regularly  attend,  or  if  the  use  of 
school  facilities  is  incidental  to  the  pro¬ 
gram  or  not  necessary  to  its  conduct,  the 
program  must  be  run  on  a  nondiscrim¬ 
inatory  basis  and  the  assurance  specified 
in  §  1010.5(a)  must  be  given,  whether 
or  not  there  is  a  court  order  or  approved 
plan  with  respect  to  the  school  system. 
This  is  the  case  in  any  program  for  pre¬ 
school  children. 

(c)  Institutions  of  higher  education. 
In  any  research,  training,  demonstra¬ 
tion,  or  other  grant  from  the  Office  to  a 
university  for  a  program  to  be  conducted 
in  a  college  or  university,  discrimination 
in  the  admission  and  treatment  of  stu¬ 
dents  in  the  program  is  prohibited,  and 
the  prohibition  extends  to  the  entire  uni¬ 
versity  unless  it  satisfies  the  responsible 
Office  official  that  practices  with  respect 
to  other  parts  or  programs  of  the  univer¬ 
sity  will  not  interfere,  directly  or  indi¬ 
rectly,  with  fulfillment  of  the  assurance 
required  with  respect  to  the  program. 

§  1010.7  Compliance  information. 

(a)  Cooperation  and  assistance.  Each 
responsible  Office  official  shall  to  the 
fullest  extent  practicable  seek  the  coop¬ 
eration  of  recipients  in  obtaining  com¬ 
pliance  with  this  part,  and  shall  provide 
assistance  and  guidance  to  recipients  to 
help  them  comply  voluntarily  with  this 
part. 

(b)  Compliance  reports.  Each  recipi¬ 
ent  shall  keep  such  records  and  submit 
to  the  responsible  Office  official  or  his 
designee  timely,  complete  and  accurate 
compliance  reports  at  such  times,  and  in 
such  form  and  containing  such  informa¬ 
tion,  as  the  responsible  Office  official  or 
his  designee  may  determine  to  be  neces¬ 
sary  to  enable  him  to  ascertain  whether 
the  recipient  h,as  complied  or  is  comply¬ 
ing  with  this  part.  In  the  case  of  any 
program  under  which  a  primary  recipi¬ 
ent  extends  Federal  financial  assistance 
to  any  other  recipient,  such  other  re¬ 
cipient  shall  also  submit  such  compliance 
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reports  to  the  primary  recipient  as  may 
be  necessary  to  enable  the  primary  re¬ 
cipient  to  carry  out  its  obligations  under 
this  part. 

<c)  Access  to  sources  of  information. 
Each  recipient  shall  permit  access  by  the 
responsible  Office  official  or  his  designee 
during  normal  business  hours  to  such  of 
its  books,  records,  accounts,  and  other 
sources  of  information,  and  its  facilities 
as  may  be  pertinent  to  ascertain  com¬ 
pliance  with  this  part.  Where  any  infor¬ 
mation  required  of  a  recipient  is  in  the 
exclusive  possession  of  any  other  agency, 
institution  or  person  and  this  agency, 
institution  or  person  shall  fail  or  refuse 
to  furnish  this  information,  the  recipient 
shall  so  certify  in  its  report  and  shall  set 
forth  what  efforts  it  has  made  to  obtain 
the  information. 

<d>  Information  to  beneficiaries  and 
; participants .  Each  recipient  shall  make 
available  to  participants,  beneficiaries, 
and  other  interested  persons  such  infor¬ 
mation  regarding  the  provisions  of  this 
part  and  its  applicability  to  the  program 
under  which  the  recipient  receives  Fed¬ 
eral  financial  assistance,  and  make  such 
information  available  to  them  in  such 
manner  as  the  responsible  Office  official 
finds  necessary  to  apprise  such  persons 
of  the  protections  against  discrimina¬ 
tion  assured  them  by  the  Act  and  this 
part. 

§  1010.8  Conduct  of  investigations. 

(a)  Periodic  compliance  reviews.  The 
responsible  Office  official  or  his  designee 
shall  from  time  to  time  review  the  prac¬ 
tices  of  recipients  to  determine  whether 
they  are  complying  with  this  part. 

(b)  Complaints.  Any  person  who  be¬ 
lieves  himself  or  any  specific  class  of  in¬ 
dividuals  to  be  subjected  to  discrimina¬ 
tion  prohibited  by  this  part  may  by  him¬ 
self  or  by  a  representative  file  with  the 
responsible  Office  official  or  his  designee 
a  written  complaint.  A  complaint  must  be 
filed  not  later  than  90  days  from  the  date 
of  the  alleged  discrimination,  unless  the 
time  for  filing  is  extended  by  the  respon¬ 
sible  Office  official  or  his  designee. 

(c)  Investigations.  The  responsible  Of¬ 
fice  official  or  his  designee  will  make  a 
prompt  investigation  whenever  a  compli¬ 
ance  review,  report,  complaint,  or  any 
other  information  indicates  a  possible 
failure  to  comply  with  this  part.  The  in¬ 
vestigation  should  include,  where  appro¬ 
priate,  a  review  of  the  pertinent  practices 
and  policies  of  the  recipient,  the  circum¬ 
stances  under  which  the  possible  non- 
compliance  with  this  part  occurred,  and 
other  factors  relevant  to  a  determination 
as  to  whether  the  recipient  has  failed  to 
comply  with  this  part. 

(d)  Resolution  of  matters.  (1)  If  an 
investigation  pursuant  to  paragraph  (c) 
of  this  section  indicates  a  failure  to  com¬ 
ply  with  this  part,  the  responsible  Office 
official  or  his  designee  will  so  inform  the 
recipient  and  the  matter  will  be  resolved 
by  informal  means  whenever  possible.  If 
it  has  been  determined  that  the  matter 
cannot  be  resolved  by  informal  means, 
action  will  be  taken  as  provided  for  in 
§  1010.9. 


(2)  If  an  investigation  does  not  war¬ 
rant  action  pursuant  to  subparagraph  ( 1 ) 
of  this  paragraph,  the  responsible  Office 
official  or  his  designee  will  so  inform  the 
recipient  and  the  complainant,  if  any, 
in  writing. 

(e)  Intimidatory  or  retaliatory  acts 
prohibited.  No  recipient  or  other  person 
shall  intimidate,  threaten,  coerce,  or  dis¬ 
criminate  against  any  individual  for  the 
purpose  of  interfering  with  any  right  or 
privilege  secured  by  section  601  of  the 
Act  or  this  part,  or  because  he  has  made 
a  complaint,  testified,  assisted,  or  par¬ 
ticipated  in  any  manner  in  an  investiga¬ 
tion,  proceeding  or  hearing  under  this 
part.  The  identity  of  complainants  shall 
be  kept  confidential  except  to  the  extent 
necessary  to  carry  out  the  purposes  of 
this  part,  including  the  conduct  of  any 
investigation,  hearing,  or  judicial  pro¬ 
ceeding  arising  thereunder. 

§  1010.9  Procedure  for  effecting  com¬ 
pliance. 

(a)  General.  If  there  appears  to  be  a 
failure  or  threatened  failure  to  comply 
with  this  part,  and  if  the  noncompliance 
or  threatened  noncompliance  cannot  be 
corrected  by  informal  means,  compliance 
with  this  part  may  be  effected  by  the 
suspension  or  termination  of  or  refusal 
to  grant  or  continue  Federal  financial 
assistance  or  by  any  other  means  au¬ 
thorized  by  law.  Such  other  means  may 
include,  but  are  not  limited  to  (1)  a 
reference  to  the  Department  of  Justice 
with  a  recommendation  that  appropriate 
proceedings  be  brought  to  enforce  any 
rights  of  the  United  States  under  any  law 
of  the  United  States  (including  other 
titles  of  the  Act),  or  any  assurance  or 
other  contractual  undertaking,  and  (2) 
any  applicable  proceeding  under  State 
or  local  law. 

<b>  Noncompliance  with  §  1010.5.  If 
an  applicant  fails  or  refuses  to  furnish 
an  assurance  under  §  1010.5  or  otherwise 
fails  or  refuses  to  comply  with  a  re¬ 
quirement  imposed  by  or  pursuant  to 
that  section.  Federal  financial  assistance 
may  be  refused  in  accordance  with  the 
procedures  of  paragraph  (c)  of  this  sec¬ 
tion.  The  Office  shall  not  be  required  to 
provide  assistance  in  such  a  case  during 
pendency  of  the  administrative  proceed¬ 
ings  under  such  paragraph. 

(c)  Termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial  assist¬ 
ance.  No  order  suspending,  terminating 
or  refusing  to  grant  or  continue  Federal 
financial  assistance  shall  become  effec¬ 
tive  until  (1)  the  responsible  Office  offi¬ 
cial  has  advised  the  applicant  or  recip¬ 
ient  of  his  failure  to  comply  and  has  de¬ 
termined  that  compliance  cannot  be  se¬ 
cured  by  voluntary  means,  (2)  there  has 
been  an  express  finding  on  the  record, 
after  opportunity  for  hearing,  of  a  fail¬ 
ure  by  the  applicant  or  recipient  to  com¬ 
ply  with  a  requirement  imposed  by  or 
pursuant  to  this  part,  (3)  the  action 
has  been  approved  by  the  Director  pur¬ 
suant  to  §  1010.11(e),  and  (4)  the  ex¬ 
piration  of  30  days  after  the  Director  has 
filed  with  the  committee  of  the  House 
and  the  committee  of  the  Senate  having 


legislative  jurisdiction  over  the  program 
involved,  a  full  written  report  of  the  cir¬ 
cumstances  and  the  grounds  for  such 
action.  Any  action  to  suspend  or  termi¬ 
nate  or  tc  refuse  to  grant  or  to  continue 
Federal  financial  assistance  shall  be  lim¬ 
ited  to  the  particular  political  entity, 
or  part  thereof,  or  other  applicant  or 
recipient  as  to  whom  such  a  finding  has 
been  made  and  shall  be  limited  in  its 
effect  to  the  particular  program,  or  part 
thereof,  in  which  such  noncompliance 
has  been  so  found. 

(d)  Other  means  authorized  by  law. 
No  action  to  effect  compliance  with  title 
VI  of  the  Act  by  any  other  means  au¬ 
thorized  by  law  shall  be  taken  until  (1) 
the  responsible  Office  official  has  deter¬ 
mined  that  compliance  cannot  be  secured 
by  voluntary  means,  (2)  the  recipient  or 
other  person  has  been  notified  of  its 
failure  to  comply  and  of  the  action  to  be 
taken  to  effect  compliance,  and  (3)  the 
expiration  of  at  least  10  days  from  the 
mailing  of  such  notice  to  the  recipient 
or  other  person.  During  this  period  of  at 
least  10  days  additional  efforts  shall  be 
made  to  persuade  the  recipient  or  other 
person  to  comply  with  this  part  and  to 
take  such  corrective  action  as  may  be 
appropriate. 

§  1010.10  Hearings. 

(a)  Opportunity  for  hearing.  When¬ 
ever  an  opportunity  for  a  hearing  is  re¬ 
quired  by  §  1010.9(c),  reasonable  notice 
of  such  hearing  shall  be  given  by  regis¬ 
tered  or  certified  mail,  return  receipt  re¬ 
quested  to  the  affected  applicant  or  re¬ 
cipient.  This  notice  shall  advise  the 
applicant  or  recipient  of  the  action  pro¬ 
posed  to  be  taken,  the  specific  provision 
under  which  the  proposed  action  against 
it  is  to  be  taken,  and  either  (1)  fix  a  date 
not  less  than  20  days  after  the  date  of 
such  notice  within  which  the  applicant 
or  recipient  may  request  of  the  responsi¬ 
ble  Office  official  that  the  matter  be 
scheduled  for  hearing,  or  (2)  advise  the 
applicant  or  recipient  that  the  matter  in 
question  has  been  set  down  for  hearing  at 
a  stated  place  and  time.  The  time  and 
place  so  fixed  shall  be  reasonable  and 
shall  be  subject  to  change  for  cause.  The 
complainant,  if  any,  shall  be  advised  of 
the  time  and  place  of  the  hearing.  An 
applicant  or  recipient  may  waive  a  hear¬ 
ing  and  submit  written  information  and 
argument  for  the  record.  The  failure  of 
an  applicant  or  recipient  to  request  a 
hearing  under  this  subsection  or  to  ap¬ 
pear  at  a  hearing  for  which  a  date  has 
been  set  shall  be  deemed  to  be  a  waiver 
of  the  right  to  a  hearing  under  section 
602  of  the  Act  and  5  1010.9 ^c)  and  con¬ 
sent  to  the  making  of  a  decision  on  the 
basis  of  such  information  as  is  available. 

(b)  Time  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  in  Washington.  D.C..  at 
a  time  and  place  fixed  by  the  responsible 
Office  official  unless  he  determines  that 
the  convenience  of  the  applicant  or  re¬ 
cipient  or  of  the  Office  requires'  that 
another  place  be  selected.  Hearings  shall 
be  held  before  the  responsible  Office  offi¬ 
cial,  or  at  his  discretion,  before  a  hearing 
examiner  designated  in  accordance  with 
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5  U.S.C.  3105  and  3344  (section  11  of  the 
Administrative  Procedure  Act). 

(c)  Right  to  counsel.  In  all  proceed¬ 
ings  under  this  section,  the  applicant  or 
recipient  and  the  Office  shall  have  the 
right  to  be  represented  by  counsel. 

(d)  Procedures,  evidence,  and  record. 

(1)  The  hearing,  decision,  and  any  review 
thereof  shall  be  conducted  in  conformity 
with  5  U.S.C.  554-557  (sections  5-8  of  the 
Administrative  Procedure  Act),  and  in 
accordance  with  such  rules  of  procedure 
as  are  proper  (and  not  inconsistent  with 
this  section)  relating  to  the  conduct  of 
the  hearing,  giving  of  notices  subsequent 
to  those  provided  for  in  paragraph  (a)  of 
this  section,  taking  of  testimony,  exhibits, 
arguments  and  briefs,  requests  for  find¬ 
ings,  and  other  related  matters.  Both  the 
Office  and  the  applicant  or  recipient  shall 
be  entitled  to  introduce  all  relevant  evi¬ 
dence  on  the  issues  as  stated  in  the  notice 
for  hearing  or  as  determined  by  the 
officer  conducting  the  hearing  at  the  out¬ 
set  of  or  during  the  hearing. 

(2)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted  pursu¬ 
ant  to  this  part,  but  rules  or  principles 
designed  to  assure  production  of  the  most 
credible  evidence  available  and  to  sub¬ 
ject  testimony  to  test  by  cross-examina¬ 
tion  shall  be  applied  where  reasonably 
necessary  by  the  officer  conducting  the 
hearing.  The  hearing  officer  may  exclude 
irrelevant,  immaterial,  or  unduly  repeti¬ 
tious  evidence.  All  documents  and  other 
evidence  offered  or  taken  for  the  record 
shall  be  open  to  examination  by  the  par¬ 
ties  and  opportunity  shall  be  given  to 
refute  facts  and  arguments  advanced  on 
either  side  of  the  issues.  A  transcript 
shall  be  made  of  the  oral  evidence  unless 
dispensed  with  by  stipulation.  All  deci¬ 
sions  shall  be  based  upon  the  hearing 
record  and  written  findings  shall  be 
made. 

(e)  Consolidated  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts 
are  asserted  to  constitute  noncompliance 
with  this  part  and  the  regulations  of  one 
or  more  other  Federal  departments  or 
agencies  issued  under  title  VI  of  the  Act, 
the  Director  may,  by  agreement  with 
such  other  departments  or  agencies,  pro¬ 
vide  for  the  conduct  of  consolidated  or 
joint  hearings,  and  for  the  application  to 
such  hearings  of  rules  of  procedure  not 
inconsistent  with  this  part.  Final  deci¬ 
sions  in  such  cases,  insofar  as  this  part 
is  concerned,  shall  be  made  in  accord¬ 
ance  with  §  1010.11. 

§1010.11  Decisions  and  notices. 

(a)  Decision  by  person  other  than  the 
responsible  Office  official.  If  the  hearing 
is  held  by  a  hearing  examiner,  such  hear¬ 
ing  examiner  shall  either  make  any  ini¬ 
tial  decision,  if  so  authorized,  or  certify 
the  entire  record  including  his  recom¬ 
mended  findings  and  proposed  decision 
to  the  responsible  Office  official  for  a 
final  decision  and  a  copy  of  such  initial 
decision  or  certification  shall  be  mailed 
to  the  applicant  or  recipient.  Where  the 
initial  decision  is  made  by  the  hearing 
examiner,  the  applicant  or  recipient  may 
within  30  days  of  the  mailing  of  such  no¬ 
tice  of  initial  decision  file  with  the  re- 
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sponsible  Office  official  his  exceptions  to 
the  initial  decision,  with  his  reasons 
therefor.  In  the  absence  of  exceptions, 
the  responsible  Office  official  may,  on  his 
own  motion,  within  45  days  after  the  ini¬ 
tial  decision  serve  on  the  applicant  or 
recipient  a  notice  that  he  will  review  the 
decision.  Upon  the  filing  of  such  excep¬ 
tions  or  of  such  notice  of  review,  the  re¬ 
sponsible  Office  official  shall  review  the 
initial  decision  and  issue  his  own  decision 
thereon,  including  the  reasons  therefor. 
In  the  absence  of  either  exceptions  or  a 
notice  of  review  the  initial  decision  shall 
constitute  the  final  decision  of  the 
responsible  Office  official. 

(b)  Decisions  on  record  or  review  by 
the  responsible  Office  official.  Whenever 
a  record  is  certified  to  the  responsible 
Office  official  for  decision  or  he  reviews 
the  decision  of  a  hearing  examiner  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
or  whenever  the  responsible  Office  official 
conducts  the  hearing,  the  applicant  or 
recipient  shall  be  given  reasonable  op¬ 
portunity  to  file  with  him  briefs  or  other 
written  statements  of  its  contentions, 
and  a  copy  of  the  finl  decision  of  the 
responsible  Office  official  shall  be  given 
in  writing  to  the  applicant  or  recipient, 
and  the  complainant,  if  any. 

(c)  Decisions  on  record  where  hearing 
is  waived.  Whenever  a  hearing  is  waived 
pursuant  to  §  1010.10(a) ,  a  decision  shall 
be  made  by  the  responsible  Office  official 
on  the  record  and  a  copy  of  such  decision 
shall  be  given  in  writing  to  the  applicant 
or  recipient,  and  to  the  complainant,  if 
any. 

(d)  Rulings  required.  Each  decision  of 
a  hearing  officer  or  responsible  Office 
official  shall  set  forth  his  ruling  on  each 
finding,  conclusion,  or  exception  pre¬ 
sented.  and  shall  identify  the  require¬ 
ment  or  requirements  imposed  by  or  pur¬ 
suant  to  this  part  with  which  it  is  found 
that  the  applicant  or  recipient  has  failed 
to  comply. 

(e)  Approval  by  Director.  Any  final 
decision  of  a  responsible  Office  official 
(other  than  the  Director)  which  provides 
for  the  suspension  or  termination  of,  or 
the  refusal  to  grant  or  continue  Federal 
financial  assistance,  or  the  imposition 
of  any  other  sanction  available  under 
this  part  of  the  Act,  shall  promptly  be 
transmitted  to  the  Director,  who  may 
approve  such  decision,  may  vacate  it,  or 
remit  or  mitigate  any  sanction  imposed. 

(f)  Content  of  orders.  The  final  deci¬ 
sion  may  provide  for  suspension  or  ter¬ 
mination  of,  or  refusal  to  grant  or  con¬ 
tinue  Federal  financial  assistance,  in 
whole  or  in  part,  under  the  program  in¬ 
volved,  and  may  contain  such  terms, 
conditions,  and  other  provisions  as  are 
consistent  with  and  will  effectuate  the 
purposes  of  the  Act  and  this  part,  in¬ 
cluding  provisions  designed  to  assure 
that  no  Federal  financial  assistance  will 
thereafter  be  extended  under  such  pro¬ 
gram  to  the  applicant  or  recipient  deter¬ 
mined  by  such  decision  to  be  in  default 
in  its  performance  of  an  assurance  given 
by  it  pursuant  to  this  part,  or  to  have 
otherwise  failed  to  comply  with  this  part, 
unless  and  until  it  corrects  its  noncom¬ 
pliance  and  satisfies  the  responsible 


Office  official  that  it  will  fully  comply 
with  this  part. 

(g)  Posttermination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (f)  of  this  section  shall  be  restored 
to  full  eligibility  to  receive  Federal  finan¬ 
cial  assistance  if  it  satisfies  the  terms 
and  conditions  of  that  order  for  such 
eligibility  or  if  it  brings  itself  into  com¬ 
pliance  with  this  part  and  provides  rea¬ 
sonable  assurance  that  it  will  fully  com¬ 
ply  with  this  part. 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (f)  of  this  section 
may  at  any  time  request  the  respon¬ 
sible  Office  official  to  restore  fully  its 
eligibility  to  receive  Federal  financial  as¬ 
sistance.  Any  such  request  shall  be  sup¬ 
ported  by  information  showing  that  the 
applicant  or  recipient  has  met  the  re¬ 
quirements  of  subparagraph  (1)  of  this 
paragraph.  If  the  responsible  Office 
official  determines  that  those  require¬ 
ments  have  been  satisfied,  he  shall 
restore  such  eligibility. 

(3)  If  the  responsible  Office  official 
denies  any  such  request,  the  applicant 
or  recipient  may  submit  a  request  for  a 
hearing  in  writing,  specifying  why  it  be¬ 
lieves  such  official  to  have  been  in  error. 
It  shall  thereupon  be  given  an  expedi¬ 
tious  hearing,  with  a  decision  on  the 
record,  in  accordance  with  rules  of  pro¬ 
cedure  issued  by  the  responsible  Office 
official.  The  applicant  or  recipient  will 
be  restored  to  such  eligibility  if  it  proves 
at  such  a  hearing  that  it  satisfied  the 
requirements  of  subparagraph  (1)  of 
this  paragraph.  While  proceedings  under 
this  paragraph  are  pending,  the  sanctions 
imposed  by  the  order  issued  under  the 
paragraph  (f)  of  this  section  shall  re¬ 
main  in  effect. 

§1010.12  Judicial  review. 

Any  action  taken  pursuant  to  section 
602  of  the  Act  is  subject  to  judicial  re¬ 
view  as  provided  in  section  603  of  the 
Act. 

§  1010.13  Effect  on  other  regulations; 
forms  and  instructions. 

(a)  Nothing  in  this  part  shall  be 
deemed  to  supersede  (1)  Executive 
Orders  10925,  11114,  and  11246  and  regu¬ 
lations  issued  thereunder,  or  (2)  any 
other  regulations  or  instructions  insofar 
as  they  prohibit  discrimination  on  the 
grounds  of  race,  color,  or  national  origin 
in  any  program  or  situation  to  which  this 
part  is  inapplicable,  or  prohibit  discrimi¬ 
nation  on  any  other  ground. 

(b)  Forms  and  instructions:  Each  re¬ 
sponsible  Office  official  shall  issue  and 
promptly  make  available  to  interested 
persons  forms  and  detailed  instructions 
and  procedures  for  effectuating  this  part 
as  applied  to  programs  to  which  this  part 
applies  and  for  which  he  is  responsible. 

(c)  Supervision  and  coordination: 
The  Director  may,  from  time  to  time,  as¬ 
sign  to  officials  of  other  departments  or 
agencies  of  the  Government  (with  the 
consent  of  such  department  or  agency) 
responsibilities  in  connection  with  the 
effectuation  of  the  purposes  of  title  VI  of 
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the  Act  and  this  part  (other  than  respon¬ 
sibility  for  final  decision  as  provided  in 
§  1010.11),  including  the  achievement  of 
effective  coordination  and  maximum 
uniformity  within  the  Office  and  within 
the  executive  branch  of  the  Government 
in  the  application  of  title  VI  and  this  part 
to  similar  programs  in  similar  situations. 
Any  action  taken,  determination  made, 
or  requirements  imposed  by  an  official  of 
another  department  or  agency  acting 
pursuant  to  an  assignment  of  responsi¬ 
bility  under  this  subsection  shall  have 
the  same  effect  as  though  such  action  had 
been  taken  by  the  responsible  official  of 
this  agency. 

Dated:  December  30, 1970. 

Frank  Carlucci, 

Acting  Director, 
Office  of  Economic  Opportunity. 
Appendix  A 

federal  financial  assistance  to  which  this 

PART  APPLIES 

Federal  Financial  assistance  provided 
under  the  following  provisions  of  the  Eco¬ 
nomic  Opportunity  Act  of  1964,  as  amended, 
are  now  administered  by  the  Office  and  cov¬ 
ered  by  this  part: 

Sections  113(b)  and  113(c)  (Experimental 
and  Developmental  Projects  Relating  to  Job 
Corps) . 

Title  X,  Part  D  (Special  Impact  Programs). 
Title  II — except  Head  Start  and  Follow 
Through. 

Title  III,  Part  D  (Assistance  for  Migrant, 
and  Other  Seasonally  Employed,  Farmworkers 
and  Their  Families). 

Title  Vin  (Federal  Financial  Assistance  to 
Domestic  Volunteer  Service  Programs) . 

[FR  Doc.71-17888  Filed  12-8-71:8:46  am] 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

[45  CFR  Part  1110] 

NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS 

Notice  of  Proposed  Rule  Making 

Part  1110  reads  as  follows: 

Sec. 

1110.1  Purpose. 

1110.2  Application  of  part. 

1110.3  Discrimination  prohibited. 

1110.4  Assurances  required. 

1110.5  Illustrative  applications. 

1110.6  Compliance  information. 

11 10.7  Conduct  of  Investigations. 

1 1 10.8  Procedure  for  effecting  compliance. 

1110.9  Hearings. 

1110.10  Decisions  and  notices. 

1110.11  Judicial  review. 

1110.12  Effect  on  other  regulations;  forms 

and  instructions. 

1110.13  Definitions. 

Authority:  The  provisions  of  this  Part 
•  1110  Issued  under  sec.  602,  78  Stat.  252  and 
sec.  10(a)(1),  79  Stat.  852. 

§1110.1  Purpose. 

The  purpose  of  this  part  is  to  effectu¬ 
ate  the  provisions  of  title  VI  of  the 
Civil  Rights  Act  of  1964  (hereafter  re¬ 
ferred  to  as  the  “Act”)  to  the  end  that 


no  person  in  the  United  States  shall,  on 
the  ground  of  race,  color,  or  national 
origin,  be  excluded  from  participation  in, 
be  denied  the  benefits  of,  or  be  other¬ 
wise  subjected  to  discrimination  under 
any  program  or  activity  receiving  Fed¬ 
eral  financial  assistance  from  the  Na¬ 
tional  Endowment  for  the  Arts  or  the 
National  Endowment  for  the  Humanities. 

§  1110.2  Application  of  part. 

This  part  applies  to  any  program  for 
which  Federal  financial  assistance  is  au¬ 
thorized  under  a  law  administered  by 
the  National  Endowment  for  the  Arts  or 
the  National  Endowment  for  the  Human¬ 
ities  including  the  federally  assisted  pro¬ 
grams  and  activities  listed  in  Appendix 
A  of  this  part.  It  applies  to  money  paid, 
property  transferred,  or  other  Federal 
financial  assistance  extended  under  any 
such  program  after  the  effective  date  of 
the  part  pursuant  to  an  application  ap¬ 
proved  prior  to  such  effective  date.  This 
part  does  not  apply  to  (a)  any  Federal 
financial  assistance  by  way  of  insurance 
or  guaranty  contract,  (b)  money  paid, 
property  transferred,  or  other  assistance 
extended  under  any  such  program  before 
the  effective  date  of  this  part,  (c)  any 
assistance  to  any  individual  who  is  the 
ultimate  beneficiary  under  any  such  pro¬ 
gram,  or  (d)  any  employment  practice, 
under  any  such  program,  of  any  em¬ 
ployer,  employment  agency,  or  labor  or¬ 
ganization,  except  to  the  extent  described 
in  §  1110.3.  The  fact  that  a  program  or 
activity  is  not  listed  in  Appendix  A  shall 
not  mean,  if  title  VT  of  the  Act  is  other¬ 
wise  applicable,  that  such  program  is  not 
covered.  Other  programs  under  statutes 
now  in  force  or  hereinafter  enacted  may 
be  added  to  this  list  by  notice  published 
in  the  Federal  Register. 

§  1110.3  Discrimination  prohibited. 

(a)  General.  No  person  in  the  United 
States  shall,  on  grounds  of  race,  color, 
or  national  origin  be  excluded  from  par¬ 
ticipation  in,  be  denied  the  benefits  of,  or 
be  otherwise  subjected  to  discrimination 
under  any  program  to  which  this  part 
applies. 

(b)  Specific  discriminatory  actions 
prohibited.  (1)  A  recipient  under  any 
program  to  which  this  part  applies  may 
not  directly  or  through  contractual  or 
other  arrangements,  on  the  ground  of 
race,  color,  or  national  origin: 

(i)  Deny  an  Individual  any  service, 
financial  aid,  or  other  benefit  provided 
under  the  program: 

(ii)  Provide  any  service,  financial  aid, 
or  other  benefit  to  an  individual  which 
is  different,  or  is  provided  in  a  different 
manner,  from  that  provided  to  others 
under  the  program: 

(iii)  Subject  an  individual  to  segrega¬ 
tion  or  separate  treatment  in  any  mat¬ 
ter  related  to  his  receipt  of  any  service, 
financial  aid,  or  other  benefit  under  the 
program ; 

(iv)  Restrict  an  individual  in  any  way 
in  the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving  any 
service,  financial  aid,  or  other  benefit 
under  the  program; 


(v)  Treat  an  individual  differently 
from  others  in  determining  whether  he 
satisfies  any  admission,  enrollment, 
quota,  eligibility,  membership,  or  other 
requirement  or  condition  which  individ¬ 
uals  must  meet  in  order  to  be  provided 
any  service,  financial  aid,  or  other  bene¬ 
fit  provided  under  the  program: 

(vi)  Deny  an  individual  an  opportu¬ 
nity  to  participate  in  the  program 
through  the  provision  of  services  or 
otherwise  or  afford  him  an  opportunity 
to  do  so  which  is  different  from  that 
afforded  others  under  the  program  (in¬ 
cluding  the  opportunity  to  participate  in 
the  program  as  an  employee  but  only  to 
the  extent  set  forth  in  paragraph  (c)  of 
this  section). 

(2)  A  recipient,  in  determining  the 
types  of  services,  financial  aid,  or  other 
benefits,  or  facilities  which  will  be  pro¬ 
vided  under  any  such  program,  or  the 
class  of  individuals  to  whom,  or  the  situ¬ 
ations  in  which,  such  services,  financial 
aid,  other  benefits,  or  facilities  will  be 
provided  under  any  such  program,  or  the 
class  of  individuals  to  be  afforded  an  op¬ 
portunity  to  participate  in  any  such  pro¬ 
gram,  may  not  directly  or  through  con¬ 
tractual  or  other  arrangements,  utilize 
criteria  or  methods  of  administration 
which  have  the  effect  of  subjecting  indi¬ 
viduals  to  discrimination  because  of  their 
race,  color,  or  national  origin,  or  have 
the  effect  of  defeating  or  substantially 
impairing  accomplishment  of  the  objec¬ 
tives  of  the  program  as  respects  individ¬ 
uals  of  a  particular  race,  color,  or  na¬ 
tional  origin. 

(3)  In  determining  the  site  or  location 
of  facilities,  a  recipient  or  applicant  may 
not  make  selections  with  the  purpose  or 
effect  of  excluding  individuals  from, 
denying  them  the  benefits  of,  or  subject¬ 
ing  them  to  discrimination  under  any 
program  to  which  this  regulation  applies, 
on  the  grounds  of  race,  color,  or  national 
origin:  or  with  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
Act  or  this  regulation. 

(4)  As  used  in  this  section,  the  serv¬ 
ices,  financial  aid,  or  other  benefits  pro¬ 
vided  under  a  program  receiving  Federal 
financial  assistance  shall  be  deemed  to 
include  any  service,  financial  aid,  or 
other  benefit  provided  in  or  through  a 
facility  provided  with  the  aid  of  Federal 
financial  assistance. 

(5)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this  par¬ 
agraph  and  paragraph  (c)  of  this  section 
does  not  limit  the  generality  of  the  pro¬ 
hibition  in  paragraph  (a)  of  this  section. 

(6)  This  regulation  does  not  prohibit 
the  consideration  of  race,  color,  or  na¬ 
tional  origin  if  the  purpose  and  effect  are 
to  remove  or  overcome  the  consequences 
of  practices  or  impediments  which  have 
restricted  the  availability  of,  or  partici¬ 
pation  in,  the  program  or  activity  re¬ 
ceiving  Federal  financial  assistance,  on 
the  grounds  of  race,  color,  or  national 
origin.  Where  previous  discriminatory 
practice  or  usage  tends,  on  the  grounds 
of  race,  color,  or  national  origin,  to  ex¬ 
clude  individuals  from  participation  in, 


FEDERAL  REGISTER,  VOL.  36,  NO.  237 — THURSDAY,  DECEMBER  9,  1971 


23508 


PROPOSED  RULE  MAKING 


to  deny  them  the  benefits  of,  or  to  sub¬ 
ject  them  to  discrimination  under  any 
program  or  activity  to  which  this  regula¬ 
tion  applies  the  applicant  or  recipient 
has  an  obligation  to  take  reasonable  ac¬ 
tion  to  remove  or  overcome  the  conse¬ 
quences  of  the  prior  discriminatory 
practice  or  usage,  and  to  accomplish  the 
purposes  of  the  Act. 

(c)  Employment  practices.  (1)  Where 
a  primary  objective  of  the  Federal  finan¬ 
cial  assistance  to  a  program  to  which 
this  part  applies  is  to  provide  employ¬ 
ment,  a  recipient  may  not  directly  or 
through  contractual  or  other  arrange¬ 
ments  subject  an  individual  to  discrimi¬ 
nation  on  the  ground  of  race,  color,  or 
national  origin  in  its  employment  prac¬ 
tices  under  such  program  (including  re¬ 
cruitment  or  recruitment  advertising, 
employment,  layoff  or  termination,  up¬ 
grading,  demotion,  or  transfer,  rates  of 
pay  or  other  forms  of  compensation  and 
use  of  facilities),  including  programs 
where  a  primary  objective  of  the  Fed¬ 
eral  financial  assistance  is  (i)  to  assist 
such  individuals  through  employment  to 
meet  expenses  incident  to  the  com¬ 
mencement  or  continuation  of  their  edu¬ 
cation  or  training  or  (ii)  to  provide  work 
experience  which  contributes  to  the  edu¬ 
cation  or  training  of  such  individuals  or 
(iii)  to  reduce  the  unemployment  of  such 
individuals  or  to  help  them  through  em¬ 
ployment  to  meet  subsistence  needs. 

(2)  The  requirements  applicable  to 
construction  employment  under  any 
such  program  shall  be  those  specified  in 
or  pursuant  to  Executive  Order  11246  or 
any  executive  order  which  supersedes  it. 

(3)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to  pro¬ 
vide  employment,  but  discrimination  on 
the  grounds  of  race,  color,  or  national 
origin  in  the  employment  practices*  of 
the  recipient  or  other  persons  subject  to 
the  regulation  tends,  on  the  grounds  of 
race,  color,  or  national  origin,  to  ex¬ 
clude  individuals  from  participation  in, 
to  deny  them  the  benefits  of,  or  to  sub¬ 
ject  them  to  discrimination  under  any 
program  to  which  this  regulation  ap¬ 
plies,  the  provisions  of  the  foregoing 
subparagraph  of  this  paragraph  (c)  shall 
apply  to  the  employment  practices  of  the 
recipient  or  other  persons  subject  to  the 
regulation,  to  the  extent  necessary  to  as¬ 
sure  equality  of  opportunity  to,  and  non- 
discriminatory  treatment  of,  benefici¬ 
aries. 

(d)  Medical  emergencies.  Notwith¬ 
standing  the  foregoing  provisions  of  this 
section,  a  recipient  of  Federal  financial 
asistance  shall  not  be  deemed  to  have 
failed  to  comply  with  paragraph  (a)  of 
this  section  if  immediate  provision  of  a 
service  or  other  benefit  to  an  individual 
is  necessary  to  prevent  his  death  or  seri¬ 
ous  impairment  of  his  health,  and  such 
service  or  other  benefit  cannot  be  pro¬ 
vided  except  by  or  through  a  medical 
institution  which  refuses  or  fails  to  com¬ 
ply  with  paragraph  (a)  of  this  section. 

§1110.4  Assurances  required. 

(a)  General.  (1)  Every  application  for 
Federal  financial  assistance  to  carry  out 
a  program  to  which  this  part  applies, 


and  every  application  for  Federal  finan¬ 
cial  assistance  to  provide  a  facility  shall, 
as  a  condition  to  its  approval  and  the 
extension  of  any  Federal  financial  as¬ 
sistance  pursuant  to  the  application, 
contain  or  be  accompanied  by  an  assur¬ 
ance  that  the  program  will  be  conducted 
or  the  facility  operated  in  compliance 
with  all  requirements  imposed  by  or  pur¬ 
suant  to  this  part.  In  the  case  where  the 
Federal  financial  assistance  is  to  provide 
or  is  in  the  form  of  personal  property, 
or  real  property  or  interest  therein  or 
structures  thereon,  the  assurance  shall 
obligate  the  recipient,  or,  in  the  case  of  a 
subsequent  transfer,  the  transferee,  for 
the  period  during  which  the  property  is 
used  for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision 
of  similar  services  and  benefits,  or  for  as 
long  as  the  recipient  retains  ownership 
or  possession  of  the  property,  which¬ 
ever  is  longer;  and  any  other  type  or 
form  of  assistance,  the  assurances  shall 
be  in  effect  for  the  duration  of  the  period 
during  which  Federal  financial  assist¬ 
ance  is  extended  to  the  program.  The 
responsible  Endowment  official  shall 
specify  the  form  of  the  foregoing  assur¬ 
ances  for  each  program  and  the  extent 
to  which  like  assurances  will  be  required 
of  subgrantees,  contractors  and  subcon¬ 
tractors,  successors  in  interest,  and  other 
participants  in  the  program.  Any  such 
assurance  shall  include  provisions  which 
give  the  United  States  a  right  to  seek  its 
judicial  enforcement. 

(2)  In  the  case  of  real  property,  struc¬ 
tures  or  improvements  thereon,  or  inter¬ 
ests  therein,  which  was  acquired  through 
a  program  of  Federal  financial  assist¬ 
ance,  or  in  the  case  where  Federal  finan¬ 
cial  assistance  is  provided  in  the  form  of 
a  transfer  of  real  property  or  interest 
therein  from  the  Federal  Government, 
the  instrument  effecting  or  recording  the 
transfer,  shall  contain  a  covenant  run¬ 
ning  with  the  land  assuring  nondiscrim¬ 
ination  for  the  period  during  which  the 
real  property  is  used  for  a  purpose  for 
which  the  Federal  financial  assistance  is 
extended  or  for  another  purpose  involv¬ 
ing  the  provision  of  similar  services  or 
benefits.  Where  no  transfer  of  property 
is  involved,  but  property  is  improved 
under  a  program  of  Federal  financial 
assistance,  the  recipient  shall  agree  to 
include  such  a  covenant  in  any  subse¬ 
quent  transfer  of  such  property.  Where 
the  property  is  obtained  from  the  Federal 
Government,  such  covenant  may  also 
include  a  condition  coupled  with  a  right 
to  be  reserved  by  the  Endowment  to 
revert  title  to  the  property  in  the  event 
of  a  breach  of  the  covenant  where,  in 
the  discretion  of  the  responsible  Endow¬ 
ment  official,  such  a  condition  and  right 
of  reverter  is  appropriate  to  the  program 
under  which  the  real  property  is  obtained 
and  to  the  nature  of  the  grant  and  the 
grantee.  In  the  event  a  transferee  of 
real  property  proposes  to  mortgage  or 
otherwise  encumber  the  real  property  as 
security  for  financing  construction  of 
new,  or  improvement  of  existing,  facil¬ 
ities  on  such  property  for  the  purposes 
for  which  the  property  was  transferred, 


the  Chairman  of  the  Endowment  con¬ 
cerned  may  agree,  upon  request  of  the 
transferee  and  if  necessary  to  accomplish 
such  financing,  and  upon  such  conditions 
as  he  deems  appropriate,  to  forbear  the 
exercise  of  such  right  to  revert  title  for 
so  long  as  the  lien  of  such  mortgage  or 
other  encumbrance  remains  effective. 

(3)  Transfers  of  surplus  property  are 
subject  to  regulations  issued  by  the  Ad¬ 
ministrator  of  the  General  Services  Ad¬ 
ministration.  (41  CFR  101-6.2) 

(b)  Continuing  State  programs.  Every 
application  by  a  State  or  a  State  agency 
to  carry  out  a  program  involving  contin¬ 
uing  Federal  financial  assistance  to 
which  this  part  applies  shall  as  a  con¬ 
dition  to  its  approval  and  the  extension 
of  any  Federal  financial  assistance  pur¬ 
suant  to  the  application  (1)  contain  or 
be  accompanied  by  a  statement  that  the 
program  is  (or,  in  the  case  of  a  new  pro¬ 
gram,  will  be)  conducted  in  compliance 
with  all  requirements  imposed  by  or  pur¬ 
suant  to  this  part,  and  (2)  provide  or  be 
accompanied  by  provision  for  such 
methods  of  administration  for  the  pro¬ 
gram  as  are  found  by  the  responsible 
Endowment  official  to  give  reasonable 
assurance  that  the  applicant  and  all  re¬ 
cipients  of  Federal  financial  assistance 
under  such  program  will  comply  with  all 
requirements  imposed  by  or  pursuant  to 
this  part. 

(c)  Elementary  and  secondary  schools. 
The  requirements  of  paragraph  (a)  of 
this  section  with  respect  to  any  elemen¬ 
tary  or  secondary  school  or  school  system 
shall  be  deemed  to  be  satisfied  if  such 
school  or  school  system  (1 )  is  subject  to  a 
final  order  of  a  court  of  the  United  States 
for  the  desegregation  of  such  school  or 
school  system,  and  provides  an  assur¬ 
ance  that  it  will  comply  with  such  order, 
including  any  future  modification  of  such 
order,  or  (2)  submits  a  plan  for  the 
desegregation  of  such  school  or  school 
system  which  the  responsible  official  of 
the  Department  of  Health,  Education, 
and  Welfare  determines  is  adequate  to 
accomplish  the  purposes  of  the  Act  and 
this  part  within  the  earliest  practicable 
time  and  provides  reasonable  assurance 
that  it  will  carry  out  such  plan.  In  any 
case  of  continuing  Federal  financial 
assistance,  the  responsible  official  of  the 
Department  of  Health,  Education,  and 
Welfare  may  reserve  the  right  of  redeter¬ 
mine,  after  such  period  as  may  be  speci¬ 
fied  by  him,  the  adequacy  of  the  plan  to 
accomplish  the  purposes  of  the  Act  and 
this  part.  In  any  case  in  which  a  final 
order  of  a  court  of  the  United  States 
for  the  desegregation  of  such  school  or 
school  system  is  entered  after  submission 
of  such  a  plan,  such  plan  shall  be  revised 
to  conform  to  such  final  order,  including 
any  future  modification  of  such  order. 

(d>  Assurances  from  institutions.  (1) 
In  the  case  of  any  application  for  Fed¬ 
eral  financial  assistance  to  an  institution 
of  higher  education  (including  assist¬ 
ance  for  construction,  for  research,  for 
a  special  training  project,  or  for  any 
other  purpose),  the  assurance  required 
by  this  section  shall  extend  to  admission 
practices  and  to  all  other  practices  relat¬ 
ing  to  the  treatment  of  students. 
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(2)  The  assurance  required  with  re¬ 
spect  to  an  institution  of  higher  educa¬ 
tion  or  any  other  institution,  insofar  as 
the  assurance  relates  to  the  institution’s 
practices  with  respect  to  admission  or 
other  treatment  of  individuals  as  stu¬ 
dents,  or  clients  of  the  institution  or  to 
the  opportunity  to  participate  in  the  pro¬ 
vision  of  services  or  other  benefits  to 
such  individuals,  shall  be  applicable  to 
the  entire  institution  unless  the  appli¬ 
cant  establishes,  to  the  satisfaction  of 
the  responsible  Endowment  official,  that 
the  institution’s  practices  in  designated 
parts  or  programs  of  the  institution  will 
in  no  way  affect  its  practices  in  the  pro¬ 
gram  of  the  institution  for  which  Federal 
financial  assistance  is  sought,  or  the 
beneficiaries  of  or  participants  in,  such 
program.  If  in  any  such  case  the  assist¬ 
ance  sought  is  for  the  construction  of  a 
facility  or  part  of  a  facility,  the  assur¬ 
ance  shall  in  any  event  extend  to  the 
entire  facility  and  to  facilities  operated 
in  connection  therewith. 

§  1110.5  Illustrative  applications. 

The  following  examples  will  illustrate 
the  application  of  the  foregoing  provi¬ 
sions  to  some  of  the  activities  for  which 
Federal  financial  assistance  is  provided 
by  the  Endowments.  (In  all  cases  the  dis¬ 
crimination  prohibited  is  discrimination 
on  the  ground  of  race,  color,  or  national 
origin  prohibited  by  title  VI  of  the  Act 
and  this  part,  as  a  condition  of  the 
receipt  of  Federal  financial  assistance.) 

(a)  In  a  research,  training,  or  other 
grant  to  a  university  for  activities  to  be 
conducted  in  a  graduate  school,  discrimi¬ 
nation  in  the  admission  and  treatment 
of  students  in  the  graduate  school  is 
prohibited,  and  the  prohibition  extends 
to  the  entire  university,  unless  it  satis¬ 
fies  the  responsible  Endowment  official 
that  practices  with  respect  to  other  parts 
or  programs  of  the  university  will  not 
interfere,  directly  or  indirectly,  with  ful¬ 
fillment  of  the  assurance  required  with 
respect  to  the  graduate  school. 

(b)  In  cases  of  Federal  financial 
assistance  to  elementary  or  secondary 
schools,  discrimination  by  the  recipient 
school  district  in  any  of  its  elementary 
or  secondary  schools,  or  by  the  recipient 
private  institution,  in  the  admission  of 
students,  or  in  the  treatment  of  its  stu¬ 
dents  in  any  aspect  of  the  educational 
process,  is  prohibited.  In  this  and  the 
following  illustration  the  prohibition  of 
discrimination  in  the  treatment  of  stu¬ 
dents  or  other  trainees  includes  the 
prohibition  of  discrimination  among  the 
students  or  trainees  in  the  availability 
or  use  of  any  academic,  dormitory,  eat¬ 
ing,  recreational,  or  other  facilities  of 
the  grantee  or  other  recipient. 

(c)  In  a  training  grant  to  a  non- 
academic  institution,  discrimination  is 
prohibited  in  the  selection  of  individuals 
to  be  trained  and  in  their  treatment  by 
the  grantee  during  their  training.  In  a 
research  or  demonstration  grant  to  such 
an  institution,  discrimination  is  pro¬ 
hibited  with  respect  to  any  educational 
activity,  any  provision  of  medical  or 
other  services  and  any  financial  aid  to 
individuals  incident  to  the  program. 
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(d>  Where  Federal  financial  assist¬ 
ance  is  provided  to  assist  in  the  presen¬ 
tation  of  artistic  and  cultural  produc¬ 
tions  to  the  public,  assurances  will  be 
required  that  such  productions  will  not 
be  presented  before  any  audience  which 
has  been  selected  on  a  discriminatory 
basis. 

(e)  A  recipient  may  not  take  action 
that  is  calculated  to  bring  about  in¬ 
directly  what  this  part  forbids  it  to  ac¬ 
complish  directly.  Thus,  a  State,  in 
selecting  projects  to  be  supported  through 
a  State  agency,  may  not  base  its  selec¬ 
tions  on  criteria  which  have  the  effect 
of  defeating  or  substantially  impairing 
accomplishment  of  the  objectives  of  the 
Federal  financial  assistance  as  respects 
individuals  of  a  particular  race,  color,  or 
national  origin. 

(f)  In  some  situations  even  though 
past  discriminatory  practices  have  been 
abandoned,  the  consequences  of  such 
practices  continue  to  impede  the  full 
availability  of  a  benefit.  If  the  efforts 
required  of  the  applicant  or  recipient 
under  section  1110.6(d)  to  provide  infor¬ 
mation  as  to  the  availability  of  the  pro¬ 
gram  or  activity,  and  the  rights  of  bene¬ 
ficiaries  under  this  regulation,  have 
failed  to  overcome  these  consequences, 
it  will  become  necessary  for  such  appli¬ 
cant  or  recipient  to  take  additional  steps 
to  make  the  benefits  fully  available  to 
racial  and  nationality  groups  previously 
subjected  to  discrimination.  This  action 
might  take  the  form,  for  example,  of  spe¬ 
cial  arrangements  for  obtaining  referrals 
or  making  selections  which  will  insure 
that  groups  previously  subjected  to  dis¬ 
crimination  are  adequately  served. 

(g)  Even  though  an  applicant  or  re¬ 
cipient  has  never  Used  discriminatory 
policies,  the  services  and  benefits  of  the 
program  or  activity  it  administers  may 
not  in  fact  be  equally  available  to  some 
racial  or  nationality  groups.  In  such  cir¬ 
cumstances  an  applicant  or  recipient 
may  properly  give  special  consideration 
to  race,  color,  or  national  origin  to  make 
the  benefits  of  its  program  more  widely 
available  to  such  groups,  not  then  being 
adequately  served.  For  example,  where  a 
university  is  not  adequately  serving  mem¬ 
bers  of  a  particular  racial  or  nationality 
group,  it  may  establish  special  recruit¬ 
ment  policies  to  make  its  program  better 
known  and  more  readily  availcfcle  to  such 
group,  and  take  other  steps  to  provide 
that  group  with  more  adequate  service. 

§  1110.6  Compliance  information. 

(a)  Cooperation  and  assistance.  The 
responsible  Endowment  official  shall,  to 
the  fullest  extent  practicable,  seek  the 
cooperation  of  recipients  in  obtaining 
compliance  with  this  part  and  shall  pro¬ 
vide  assistance  and  guidance  to  recipients 
to  help  them  comply  voluntarily  with 
this  part. 

(b)  Compliance  reports.  Each  recipi¬ 
ent  shall  keep  such  records  and  submit  to 
the  responsible  Endowment  official 
timely,  complete  and  accurate  compli¬ 
ance  reports  at  such  times,  and  in  such 
form  and  containing  such  information, 
as  the  responsible  Endowment  official 
may  determine  to  be  necessary  to  enable 
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him  to  ascertain  whether  the  recipient 
has  complied  or  is  complying  with  this 
part.  In  the  case  of  any  program  under 
which  a  primary  recipient  extends  Fed¬ 
eral  financial  assistance  to  any  other  re¬ 
cipient,  such  other  recipient  shall  also 
submit  such  compliance  reports  to  the 
primary  recipient  as  may  be  necessary 
to  enable  the  primary  recipient  to  carry 
out  its  obligations  under  this  part. 

(c)  Access  to  sources  of  information. 
Each  recipient  shall  permit  access  by  the 
responsible  Endowment  official  or  his 
designee  during  normal  business  hours 
to  such  of  its  books,  records,  accounts, 
and  other  sources  of  information,  and 
its  facilities  as  may  be  pertinent  to  as¬ 
certain  compliance  with  this  part.  Where 
any  information  required  of  a  recipient 
is  in  the  exclusive  possession  of  any  other 
agency,  institution  or  person  and  this 
agency,  institution  or  person  shall  fail 
or  refuse  to  furnish  this  information,  the 
recipient  shall  so  certify  in  its  report  and 
shall  set  forth  what  efforts  it  has  made 
to  obtain  the  information. 

(d)  Information  to  beneficiaries  and 
participants.  Each  recipient  shall  make 
available  to  participants,  beneficiaries, 
and  other  interested  persons  such  infor¬ 
mation  regarding  the  provisions  of  this 
part  and  its  applicability  to  the  program 
under  which  the  recipient  receives  Fed¬ 
eral  financial  assistance,  and  make  such 
information  .available  to  them  in  such 
manner,  as  the  responsible  Endowment 
official  finds  necessary  to  apprise  such 
persons  of  the  protections  against  dis¬ 
crimination  assured  them  by  the  Act  and 
this  part. 

§  1110.7  Conduct  of  investigations. 

(a)  Periodic  compliance  reviews.  The 
responsible  Endowment  official  shall  from 
time  to  time  review  the  practices  of 
recipients  to  determine  whether  they 
are  complying  with  this  part. 

(b)  Complaints.  Any  person  who  be¬ 
lieves  himself  or  any  specific  class  of  in¬ 
dividuals  to  be  subjected  to  discrimina¬ 
tion  prohibited  by  this  part  may  by  him¬ 
self  or  by  a  representative  file  with  the 
responsible  Endowment  official  a  written 
complaint.  A  complaint  must  be  filed  not 
later  than  ninety  days  from  the  date 
of  the  alleged  discrimination,  unless  the 
time  for  filing  is  extended  by  the  respon¬ 
sible  Endowment  official. 

(c)  Investigations.  The  responsible 
Endowment  official  will  make  a  prompt 
investigation  whenever  a  compliance  re¬ 
view,  report,  complaint,  or  any  other  in¬ 
formation  indicates  a  possible  failure  to 
comply  with  this  part.  The  investigation 
should  include,  where  appropriate,  a  re¬ 
view  of  the  pertinent  practices  and  pol¬ 
icies  of  the  recipient,  the  circumstances 
under  which  the  possible  noncompliance 
with  this  part  occurred,  and  other  fac¬ 
tors  relevant  to  a  determination  as  to 
whether  the  recipient  has  failed  to  com¬ 
ply  with  this  part. 

(d)  Resolution  of  matters.  (1)  If  an 
investigation  pursuant  to  paragraph  (c) 
of  this  section  indicates  a  failure  to  com¬ 
ply  with  this  part,  the  responsible  En¬ 
dowment  official  will  so  inform  the  re¬ 
cipient  and  the  matter  will  be  resolved 
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by  informal  means  whenever  possible. 
If  it  has  been  determined  that  the  mat¬ 
ter  cannot  be  resolved  by  informal  means, 
action  will  be  taken  as  provided  for  in 
§  1110.8. 

(2)  If  an  investigation  does  not  war¬ 
rant  action  pursuant  to  subparagraph 
<1)  of  this  paragraph,  the  responsible 
Endowment  official  will  so  inform  the 
recipient  and  the  complainant,  if  any, 
in  writing. 

<e)  Intimidatory  or  retaliatory  acts 
prohibited.  No  recipient  or  other  person 
shall  intimidate,  threaten,  coerce,  or  dis¬ 
criminate  against  any  individual  for  the 
purpose  of  interfering  with  any  right 
or  privilege  secured  by  section  601  of  the 
Act  or  this  part,  or  because  he  has  made 
a  complaint,  testified,  assisted,  or  par¬ 
ticipated  in  any  manner  in  an  investiga¬ 
tion,  proceeding,  or  hearing  under  this 
part.  The  identity  of  complainants  shall 
be  kept  confidential  except  to  the  extent 
necessary  to  carry  out  the  purposes  of 
this  part,  including  the  conduct  of  any 
investigation,  hearing,  or  judicial  pro¬ 
ceeding  arising  thereunder. 

§  1110.8  PrcK-oilurr  for  rffri'ling  com¬ 
pliance* 

<a)  General.  If  there  appears  to  be  a 
failure  or  threatened  failure  to  comply 
with  this  part,  and  if  the  noncompliance 
or  threatened  noncompliance  cannot  be 
corrected  by  informal  means,  compliance 
with  this  part  may  be  effected  by  the 
suspension  or  termination  of  or  refusal 
to  grant  or  to  continue  Federal  financial 
assistance  or  by  any  other  means  au¬ 
thorized  by  law.  Such  other  means  may 
include,  but  are  not  limited  to,  (1)  a 
reference  to  the  Department  of  Justice 
with  a  recommendation  that  appropriate 
proceedings  be  brought  to  enforce  any 
rights  of  the  United  States  under  any 
law  of  the  United  States  (including  other 
titles  of  the  Act),  or  any  assurance  or 
other  contractual  undertaking,  and  (2) 
any  applicable  proceeding  under  State 
or  local  law. 

(b)  Noncompliance  with  §  1110.4.  If 
an  applicant  fails  or  refuses  to  furnish 
an  assurance  required  under  §  1110.4  or 
otherwise  fails  to  comply  with  that  sec¬ 
tion.  Federal  financial  assistance  may  be 
refused  in  accordance  with  the  proce¬ 
dures  of  paragraph  (c)  of  this  section. 
The  Endowment  concerned  shall  not  be 
required  to  provide  assistance  in  such  a 
case  during  the  pendency  of  the  admin¬ 
istrative  proceedings  under  such  para¬ 
graph,  except  that  such  Endowment  shall 
continue  assistance  during  the  pendency 
of  such  proceedings  where  such  assist¬ 
ance  is  due  and  payable  pursuant  to  an 
application  therefore  approved  prior  to 
the  effective  date  of  this  part. 

(c)  Termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial  assist¬ 
ance.  No  order  suspending,  terminating, 
or  refusing  to  grant  or  continue  Federal 
financial  assistance  shall  become  effec¬ 
tive  until  (1)  the  responsible  Endow¬ 
ment  official  has  advised  the  applicant 
or  recipient  of  his  failure  to  comply  and 
has  determined  that  compliance  cannot 
be  secured  by  voluntary  means,  (2) 
there  has  been  an  express  finding  on  the 
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record,  after  opportunity  for  hearings,  of 
a  failure  by  the  applicant  or  recipient 
to  comply  with  a  requirement  imposed 
by  or  pursuant  to  this  part,  (3)  the  ac¬ 
tion  has  been  approved  by  the  Chairman 
of  the  Endowment  concerned,  and  (4) 
the  expiration  of  30  days  after  the 
Chairman  has  filed  with  the  Committee 
of  the  House  and  the  Committee  of  the 
Senate  having  legislative  jurisdiction 
over  the  program  involved,  a  full  writ¬ 
ten  report  of  the  circumstances  and  the 
grounds  for  such  action.  Any  action  to 
suspend  or  terminate  or  to  refuse  to 
grant  or  to  continue  Federal  financial 
assistance  shall  be  limited  to  the  par¬ 
ticular  political  entity,  or  part  therecff, 
or  other  applicant  or  recipient  as  to 
whom  such  a  finding  has  been  made  and 
shall  be  limited  in  its  effect  to  the  par¬ 
ticular  program,  or  part  thereof,  in 
which  such  noncompliance  has  been  so 
found. 

<d>  Other  means  authorized  by  law. 
No  action  to  effect  compliance  by  any 
other  means  authorized  by  law  shall  be 
taken  until  (1)  the  responsible  Endow¬ 
ment  official  has  determined  that  com¬ 
pliance  cannot  be  secured  by  voluntary 
means,  (2)  the  recipient  or  other  person 
has  been  notified  of  its  failure  to  com¬ 
ply  and  of  the  action  to  be  taken  to  ef¬ 
fect  compliance,  and  (3)  the  expiration 
of  at  least  10  days  from  the  mailing  of 
such  notice  to  the  recipient  or  other  per¬ 
son.  During  this  period  of  at  least  10 
days,  additional  efforts  shall  be  made  to 
persuade  the  recipient  or  other  person 
to  comply  with  this  part  and  to  take  such 
corrective  action  as  may  be  appropriate. 
§  1 1 1 0.0  Hearing. 

(a)  Opportunity  for  hearing.  When¬ 
ever  an  opportunity  for  a  hearing  is  re¬ 
quired  by  §  1110.8(c),  reasonable  notice 
shall  be  given  by  registered  or  certified 
mail,  return  receipt  requested,  to  the  af¬ 
fected  applicant  or  recipient.  This  no¬ 
tice  shall  advise  the  applicant  or  recipi¬ 
ent  of  the  action  proposed  to  be  taken, 
the  specific  provision  under  which  the 
proposed  action  against  it  is  to  be  taken, 
and  the  matters  of  fact  or  law  asserted 
as  the  basis  for  this  action,  and  either: 

(1)  Fix  a  date  not  less  than  20  days 
after  the  date  of  such  notice  within 
which  the  applicant  or  recipient  may  re¬ 
quest  of  the  responsible  Endowment  offi¬ 
cial  that  the  matter  be  scheduled  for 
hearing  or 

(2)  Advise  the  applicant  or  recipient 
that  the  matter  in  question  has  been  set 
down  for  hearing  at  a  stated  place  and 
time.  The  time  and  place  so  fixed  shall  be 
reasonable  and  shall  be  subject  to  change 
for  cause.  The  complainant,  if  any,  shall 
be  advised  of  the  time  and  place  of  the 
hearing.  An  applicant  or  recipient  may 
waive  a  hearing  and  submit  written  in¬ 
formation  and  argument  for  the  record. 
The  failure  of  an  applicant  or  recipient 
to  request  a  hearing  under  this  para¬ 
graph  or  to  appear  at  a  hearing  for 
which  a  date  has  been  set  shall  be 
deemed  to  be  a  waiver  of  the  right  to  a 
hearing  under  section  602  of  the  Act 
and  §  1110.8(c)  of  this  part  and  consent 
to  the  making  of  a  decision  on  the  basis 
of  such  information  as  is  available. 


(b)  Time  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  at  the  offices  of  the 
Endowment  concerned  in  Washington, 
D.C.,  at  a  time  fixed  by  the  responsible 
Endowment  official  unless  he  determines 
that  the  convenience  of  the  applicant  or 
recipient  or  of  the  Endowment  requires 
that  another  place  be  selected.  Hear¬ 
ings  shall  be  held  before  the  responsible 
Endowment  official  or,  at  his  discretion, 
before  a  hearing  examiner  designated  in 
accordance  with  section  11  of  the  Ad¬ 
ministrative  Procedure  Act. 

(c)  Right  to  counsel.  In  all  proceed¬ 
ings  under  this  section,  the  applicant  or 
recipient  and  the  Endowment  shall  have 
the  right  to  be  represented  by  counsel. 

(d)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decision,  and  any  ad¬ 
ministrative  review  thereof  shall  be  con¬ 
ducted  in  conformity  with  5  U.S.C.  554- 
557  (sections  5-8  of  the  Administrative 
Procedure  Act),  and  in  accordance  with 
such  rules  of  procedure  as  are  proper 
(and  not  inconsistent  with  this  section) 
relating  to  the  conduct  of  the  hearing, 
giving  of  notices  subsequent  to  those 
provided  for  in  paragraph  (a)  of  this 
section,  taking  of  testimony,  exhibits, 
arguments  and  briefs,  requests  for  find¬ 
ings,  and  other  related  matters.  Both  the 
Endowment  and  the  applicant  or  recipi¬ 
ent  shall  be  entitled  to  introduce  all  rele¬ 
vant  evidence  on  the  issues  as  stated  in 
the  notice  for  hearing  or  as  determined 
by  the  officer  conducting  the  hearing  at 
the  outset  of  or  during  the  hearing. 

(2)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted  pursuant 
to  this  part,  but  rules  or  principles  de¬ 
signed  to  assure  production  of  the  most 
credible  evidence  available  and  to  sub¬ 
ject  testimony  to  test  by  cross-examina¬ 
tion  shall  be  applied  where  reasonably 
necessary  by  the  officer  conducting  the 
hearing.  The  hearing  officer  may  exclude 
irrelevant,  immaterial,  or  unduly  rep¬ 
etitious  evidence.  All  documents  and 
other  evidence  entered  or  taken  for  the 
record  shall  be  open  to  examination  by 
the  parties  and  opportunity  shall  be  given 
to  refute  facts  and  arguments  advanced 
on  either  side  of  the  issues.  A  transcript 
shall  be  made  of  the  oral  evidence  except 
to  the  extent  the  substance  thereof  is 
stipulated  for  the  record.  All  decisions 
shall  be  based  upon  the  hearing  record 
and  written  findings  shall  be  made. 

(e)  Consolidated  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts 
are  asserted  to  constitute  noncompliance 
with  this  Regulation  with  respect  to  two 
or  more  programs  to  which  this  part 
applies,  or  noncompliance  with  this  part 
and  the  regulations  of  one  or  more  other 
Federal  departments  or  agencies  issued 
under  title  VI  of  the  Act,  the  Chairman 
of  the  Endowment  concerned  may,  by 
agreement  with  such  other  departments 
or  agencies  where  applicable,  provide  for 
the  conduct  of  consolidated  or  joint  hear¬ 
ings,  and  for  the  application  to  such  hear¬ 
ings  of  rules  'or  procedures  not  incon¬ 
sistent  with  this  part.  Final  decisions  in 
such  cases,  insofar  as  this  regulation  is 
concerned,  shall  be  made  in  accordance 
with  §  1110.10. 
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§  1 1 10.10  Decisions  and  notices. 

fa)  Decision  by  person  other  than  the 
responsible  Endowment  official.  If  the 
hearing  is  held  by  a  hearing  examiner 
such  hearing  examiner  shall  either  make 
an  initial  decision,  if  so  authorized,  or 
certify  the  entire  record  including  his 
recommended  findings  and  proposed  de¬ 
cision  to  the  responsible  Endowment  offi¬ 
cial  for  a  final  decision,  and  a  copy  of 
such  initial  decision  or  certification  shall 
be  mailed  to  the  applicant  or  recipient. 
Where  the  initial  decision  is  made  by  the 
hearing  examiner  the  applicant  or  re¬ 
cipient  may  within  30  days  of  the  mailing 
of  such  notice  of  initial  decision  file 
with  the  responsible  Endowment  official 
his  exceptions  to  the  initial  decision,  with 
his  reasons  therefor.  In  the  absence  of 
exceptions,  the  responsible  Endowment 
official  may  on  his  own  motion  within  45 
days  after  the  initial  decision  serve  on 
the  applicant  or  recipient  a  notice  that 
he  will  review  the  decision.  Upon  the 
filing  of  such  exceptions  or  of  such  notice 
of  review  the  responsible  Endowment  offi¬ 
cial  shall  review  the  initial  decision  and 
issue  his  own  decision  thereon  including 
the  reasons  therefor.  In  the  absence  of 
either  exceptions  or  a  notice  of  review 
the  initial  decision  shall  constitute  the 
final  decision  of  the  responsible  Endow¬ 
ment  official. 

(b)  Decisions  on  record  or  review  by 
the  responsible  Endowment  official. 
Whenever  a  record  is  certified  to  the  re¬ 
sponsible  Endowment  official  for  deci¬ 
sion  or  he  reviews  the  decision  of  a  hear¬ 
ing  examiner  pursuant  to  paragraph  (a) 
of  this  section,  or  whenever  the  respon¬ 
sible  Endowment  official  conducts  the 
hearing,  the  applicant  or  recipient  shall 
be  given  reasonable  opportunity  to  file 
with  him  briefs  or  other  written  state¬ 
ments  of  its  contentions,  and  a  copy  of 
the  final  decision  of  the  responsible  En¬ 
dowment  official  shall  be  given  in  writing 
to  the  applicant  or  recipient  and  to  the 
complainant,  if  any. 

(c)  Decisions  on  record  where  a  hear¬ 
ing  is  waived.  Whenever  a  hearing  is 
waived  pursuant  to  §  1110.9(a)  a  de¬ 
cision  shall  be  made  by  the  responsible 
Endowment  official  on  the  record  and  a 
copy  of  such  decision  shall  be  given  in 
writing  to  the  applicant  or  recipient,  and 
to  the  complainant,  if  any. 

<d)  Rulings  required.  Each  decision  of 
a  hearing  officer  or  responsible  Endow¬ 
ment  official  shall  set  forth  his  ruling 
on  each  finding,  conclusion,  or  exception 
presented,  and  shall  identify  the  require¬ 
ment  or  requirements  imposed  by  or  pur¬ 
suant  to  this  part  with  which  it  is  found 
that  the  applicant  or  recipient  has  failed 
to  comply. 

<e>  Approval  by  Chairman.  Any  final 
decision  of  a  responsible  Endowment  of¬ 
ficial  (other  than  the  Chairman)  which 
provides  for  the  suspension  or  termina¬ 
tion  of,  or  the  refusal  to  grant  or  con¬ 
tinue  Federal  financial  assistance,  or  the 
imposition  of  any  other  sanction  avail¬ 
able  under  this  part  or  the  Act,  shall 
promptly  be  transmitted  to  the  Chair¬ 
man,  who  may  approve  such  decision, 


may  vacate  it,  or  remit  or  mitigate  any 
sanction  imposed. 

(f)  Content  of  orders.  The  final  de¬ 
cision  may  provide  for  suspension  or 
termination  of,  or  refusal  to  grant  or 
continue  Federal  financial  assistance,  in 
whole  or  in  part,  under  the  program 
involved,  and  may  contain  such  terms, 
conditions,  and  other  provisions  as  are 
consistent  with  and  will  effectuate  the 
purposes  of  the  Act  and  this  part,  includ¬ 
ing  provisions  designed  to  assure  that  no 
Federal  financial  assistance  will  there¬ 
after  be  extended  under  such  program  to 
the  applicant  or  recipient  determined  by 
such  decision  to  be  in  default  in  its  per¬ 
formance  of  an  assurance  given  by  it 
pursuant  to  this  part,  or  to  have  other¬ 
wise  failed  to  comply  with  this  part,  un¬ 
less  and  until  it  corrects  its  noncom¬ 
pliance  and  satisfies  the  responsible 
Endowment  official  that  it  will  fully  com¬ 
ply  with  this  part. 

(g)  Post  termination  proceedings.  (1) 
An  applicant  or  recipient  adversely  af¬ 
fected  by  an  order  issued  under  para¬ 
graph  (f )  of  this  section  shall  be  restored 
to  full  eligibility  to  receive  Federal  finan¬ 
cial  assistance  if  it  satisfies  the  terms 
and  conditions  of  that  order  for  such 
eligibility  or  if  it  brings  itself  into  com¬ 
pliance  with  this  regulation  and  pro¬ 
vides  reasonable  assurance  that  it  will 
fully  comply  with  this  regulation.  (An 
elementary  or  secondary  school  or  school 
system  which  is  unable  to  file  an  assur¬ 
ance  of  compliance  with  §  1110.3  shall 
be  restored  to  full  eligibility  to  receive 
Federal  financial  assistance,  if  it  files  a 
court  order  or  a  plan  for  desegregation 
which  meets  the  requirements  of 
§  1110.4(c),  and  provides  reasonable  as¬ 
surance  that  it  will  comply  with  this 
court  order  or  plan.) 

(2)  Any  applicant  or  recipient  ad¬ 
versely  affected  by  an  order  entered  pur¬ 
suant  to  paragraph  (f)  of  this  section 
may  at  any  time  request  the  responsible 
Endowment  official  to  restore  fully  its 
eligibility  to  receive  Federal  financial  as¬ 
sistance.  Any  such  request  shall  be  sup¬ 
ported  by  information  showing  that  the 
applicant  or  recipient  has  met  the  re¬ 
quirements  of  subparagraph  (1)  of  this 
paragraph.  If  the  responsible  Endow¬ 
ment  official  determines  that  those  re¬ 
quirements  have  been  satisfied,  he  shall 
restore  such  eligibility. 

(3)  If  the  responsible  Endowment  of¬ 
ficial  denies  any  such  request,  the  appli¬ 
cant  or  recipient  may  submit  a  request 
for  a  hearing  in  writing,  specifying  why 
it  believes  such  official  to  have  been  in 
error.  It  shall  thereupon  be  given  an  ex¬ 
peditious  hearing,  with  a  decision  on  the 
record,  in  accordance  with  rules  of 
procedure  issued  by  the  responsible  En¬ 
dowment  official.  The  applicant  or  recip¬ 
ient  will  be  restored  to  such  eligibility 
if  it  proves  at  such  a  hearing  that  it 
satisfied  the  requirements  of  subpara¬ 
graph  (1)  of  this  paragraph.  While  pro¬ 
ceedings  under  this  paragraph  are  pend¬ 
ing,  the  sanctions  imposed  by  the  order 
issued  under  paragraph  (f)  of  this  sec¬ 
tion  shall  remain  in  effect. 


§1110.11  Judicial  review. 

Action  taken  pursuant  to  section  602 
of  the  Act  is  subject  to  judicial  review 
as  provided  in  section  603  of  the  Act. 

§  1110.12  Effect  on  other  regulations; 
forms  and  instructions. 

(a)  Effect  on  other  regulations.  Noth¬ 
ing  in  this  part  shall  be  deemed  to  super¬ 
sede  any  of  the  following  (including 
future  amendments  thereof):  (1)  Exec¬ 
utive  Orders  10925, 11114,  and  11246,  and 
regulations  issued  thereunder,  or  (2) 
Executive  Order  11063  and  regulations 
issued  thereunder  or  any  other  regula¬ 
tions  or  instructions  insofar  as  such 
order,  regulations,  or  instructions  pro¬ 
hibit  discrimination  on  the  grounds  of 
race,  color,  or  national  origin  in  any  pro¬ 
gram  or  situation  to  which  this  part  is 
inapplicable,  or  prohibit  discrimination 
on  any  other  ground. 

(b)  Forms  and  instructions.  Each  re¬ 
sponsible  Endowment  official  shall  issue 
and  promptly  make  available  to  inter¬ 
ested  persons  forms  and  detailed  instruc-  . 
tions  and  procedures  for  effectuating  this 
part  as  applied  to  programs  to  which  this 
part  applies  and  for  which  he  is 
responsible. 

(c)  Supervision  and  coordination.  The 
Chairman  of  an  Endowment  may  from 
time  to  time  assign  to  other  officials  of 
the  Endowment  or  to  officials  of  other 
departments  or  agencies  of  the  Govern¬ 
ment,  with  the  consent  of  such  depart¬ 
ments  or  agencies,  responsibilities  in 
connection  with  the  effectuation  of  the 
purposes  of  title  VI  of  the  Act  and  this 
part,  including  the  achievement  of  effec¬ 
tive  coordination  and  maximum  uni¬ 
formity  within  the  Endowment  and 
within  the  executive  branch  of  the  Gov¬ 
ernment  in  the  application  of  title  Vi 
and  this  part  to  similar  programs  and  in 
similar  situations.  Any  action  taken,  de¬ 
termination  made,  or  requirement  im¬ 
posed  by  an  official  of  another  de¬ 
partment  or  agency  acting  pursuant  to 
an  assignment  of  responsibility  under 
this  subsection  shall  have  the  same  effect 
as  though  such  action  had  been  taken  by 
the  responsible  official  of  this  agency. 

§  1  1 10.13  Definitions. 

As  used  in  this  part : 

(a)  The  term  “Foundation”  means  the 
National  Foundation  for  the  Arts  and 
the  Humanities,  and  includes  the  Na¬ 
tional  Endowment  for  the  Arts,  the  Na¬ 
tional  Endowment  for  the  Humanities, 
and  each  of  their  organizational  units. 

(b)  The  term  “Endowment”  means 
the  National  Endowment  for  the  Arts  or 
the  National  Endowment  for  the 
Humanities. 

(c)  The  term  “Chairman"  means  the 
Chairman  of  the  National  Endowment 
for  the  Arts  or  the  Chairman  of  the  Na¬ 
tional  Endowment  for  the  Humanities. 

(d)  The  term  "responsible  Endow¬ 
ment  official”  with  respect  to  any  pro¬ 
gram  receiving  Federal  financial 
assistance  means  the  Chairman  of  any 
Endowment  or  other  Endowment  official 
designated  by  the  Chairman. 
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(e)  The  term  “United  States”  means 
the  States  of  the  United  States,  the  Dis¬ 
trict  of  Columbia,  Puerto  Rico,  the  Vir¬ 
gin  Islands,  American  Samoa,  Guam, 
Wake  Island,  the  Canal  Zone,  and  the 
territories  and  possessions  of  the  United 
States,  and  the  term  "State”  means  any 
one  of  the  foregoing. 

(f)  The  term  “Federal  financial  as¬ 
sistance”  includes  (1)  grants  and  loans 
of  Federal  funds,  (2)  the  grant  or  the 
donation  of  Federal  property  and  inter¬ 
ests  in  property,  (3)  the  detail  of  Fed¬ 
eral  personnel,  (4)  the  sale  and  lease  of, 
and  the  permission  to  use  (on  other  than 
a  casual  or  transient  basis).  Federal 
property  or  any  interest  in  such  prop¬ 
erty  without  consideration  or  at  a  nom¬ 
inal  consideration,  or  at  a  consideration 
which  is  reduced  for  the  purpose  of  as¬ 
sisting  the  recipient,  or  in  recognition  of 
the  public  interest  to  be  served  by  such 
sale  or  lease  to  the  recipient,  and  (5)  any 
Federal  agreement,  arrangement,  or 
other  contract  which  has  as  one  of  its 
purposes  the  provision  of  assistance. 

(g)  The  term  “program”  includes  any 
program,  project,  or  activity  involving 
the  provision  of  services,  financial  aid, 
or  other  benefits  to  individuals  (includ¬ 
ing  education  or  training,  health,  hous¬ 
ing,  or  other  services,  whether  provided 
through  employees  of  the  recipient  of 
Federal  financial  assistance  or  provided 
by  others  through  contracts  or  other  ar¬ 
rangements  with  the  recipient,  and  in¬ 
cluding  work  opportunities  and  cash  or 
loan  or  other  assistance  to  individuals), 
or  for  the  provision  of  facilities  for  fur- 
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nishing  services,  financial  aid  or  other 
benefits  to  individuals.  The  services, 
financial  aid,  or  other  benefits  provided 
under  a  program  receiving  Federal  fi¬ 
nancial  assistance  shall  be  deemed  to 
include  any  services,  financial  aid,  or 
other  benefits  provided  with  the  aid  of 
Federal  financial  assistance  or  with  the 
aid  of  any  non-Federal  funds,  property, 
or  other  resources  required  to  be  ex¬ 
pended  or  made  available  for  the  pro¬ 
gram  to  meet  matching  requirements  or 
other  conditions  which  must  be  met  in 
order  to  receive  the  Federal  financial  as¬ 
sistance,  and  to  include  any  services,  fi¬ 
nancial  aid,  or  other  benefits  provided  in 
or  through  a  facility  provided  with  the 
aid  of  Federal  financial  assistance  or 
such  non-Federal  resources. 

(h)  The  term  “facility”  includes  all  or 
any  portion  of  structures,  equipment,  or 
other  real  or  personal  property  or  in¬ 
terests  therein,  and  the  provision  of 
facilities  includes  the  construction,  ex¬ 
pansion,  renovation,  remodeling,  altera¬ 
tion  or  acquisition  of  facilities. 

(i)  The  term  “recipient”  means  any 
State,  political  subdivision  of  any  State, 
or  instrumentality  of  any  State  or  politi¬ 
cal  subdivision,  any  public  or  private 
agency,  institution,  or  organization,  or 
other  entity  or  any  individual,  in  any 
State,  to  whom  Federal  financial  assist¬ 
ance  is  extended,  directly  or  through 
another  recipient,  for  any  program,  in¬ 
cluding  any  successor,  assign,  or  trans¬ 
feree  thereof,  but  such  term  does  not 
include  any  ultimate  beneficiary  under 
any  such  program. 


(j)  The  term  “primary  recipient” 
means  any  recipient  which  is  authorized 
or  required  to  extend  Federal  financial 
assistance  to  another  recipient  for  the 
purposes  of  carrying  out  a  program. 

(k)  The  term  “applicant”  means  one 
who  submits  an  application,  request,  or 
plan  required  to  be  approved  by  a  re¬ 
sponsible  Endowment  official,  or  by  a 
primary  recipient,  as  a  condition  to  eli¬ 
gibility  for  Federal  financial  assistance, 
and  the  term  “application”  means  such 
an  application,  request,  or  plan. 

Dated:  October  13,  1970. 

Nancy  Hanks, 
Chairman , 

National  Endowment  for  the  Arts. 

Wallace  B.  Edgerton, 

Acting  Chairman, 
National  Endowment  for  the 
Humanities. 

Appendix  A 

FEDERAL  FINANCIAL  ASSISTANCE  TO  WHICH  THIS 
PART  APPLIES 

1.  Assistance  to  groups  for  projects  and 
productions  in  the  arts. 

2.  Surveys,  research  and  planning  in  the 
arts. 

3.  Assistance  to  State  arts  agencies  for 
projects  and  productions  in  the  arts. 

4.  Support  of  research  in  the  humanities. 

5.  Support  of  educational  programs  in  the 
humanities,  including  the  training  of  stu¬ 
dents  and  teachers. 

6.  Assistance  to  promote  the  interchange 
of  information  in  the  humanities. 

7.  Assistance  to  foster  public  understand¬ 
ing  and  appreciation  of  the  humanities. 

8.  Support  of  the  publication  of  scholarly 
works  in  the  humanities. 

[FR  Doc.71-17789  Filed  12-8-71:8:47  am] 
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The  Manual  describes  the  creation 
and  authority,  organization,  and 
functions  of  the  agencies  in  the 
legislative,  judicial,  and  executive 
branches. 

Most  agency  statements  include 
new  “Sources  of  Information” 
listings  which  tell  you  what  offices 
to  contact  for  information  on 
such  matters  as: 

•  Consumer  activities 

•  Environmental  programs 

•  Government  contracts 

•  Employment 

•  Services  to  small  businesses 

•  Availability  of  speakers  and 
films  for  educational  and 
civic  groups 

This  handbook  is  an  indispensable 
reference  tool  for  teachers,  students, 
librarians,  researchers,  businessmen, 
and  lawyers  who  need  current 
official  information  about  the 
U.S.  Government. 

Order  from 

SUPERINTENDENT  OF  DOCUMENTS 
U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON,  D.C.  20402 


.00  per  copy. 

Paperbound,  with  charts 


